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The  Au thor

Claudia Jimenez is a Professor of Public International Law at the Au-
tonomous University of Barcelona. Her main research topics deal with 
International Criminal Law and Human Rights, an area where she has 
an LLM from the Human Rights Centre, University of Essex (1990). 
She has participated as an observer at the Review Conference of the 
International Criminal Court (2010) and has supervised the doctoral 
thesis research of Joan Sanchez (2008) on “The observance of the 
principle of international legality in the progressive development of 
crimes against humanity”.

Abs trac t

This paper analyses the technical and legal aspects of developments 
that have taken place in practice involving lawmakers and the judicial 
authorities in Spain in the prosecution of international crimes. Since 
the mid-nineties, when the Spanish courts, under the protection of 
universal jurisdiction, recognised their jurisdiction to prosecute Pino-
chet, through to the recent indictment of the Spanish National Court 
judge Baltasar Garzón for abuse of judicial authority for starting pro-
ceedings in relation to possible international crimes committed in 
Spain during the civil war and the period of the Franco dictatorship, 
various different actions concerning this matter have been taken by 
lawmakers and the judicial authorities. 

The apparent schizophrenia manifest in these actions, which is 
made evident throughout this paper, should serve as a proving ground 
for the arguments for and against efforts to combat impunity at the 
national level, without sight being lost of the very meaning of this 
struggle, namely, the right to effective judicial remedy for the victims 
of the most abominable crimes committed against mankind.

Keywords: International criminal law, transitional justice, crimes against 

humanity, Spain

01-80 WP 2011-1 ING.indd   3 27/10/2011   12:36:30



4

Resumen
Ese trabajo analiza la evolución que ha tenido el legislador y la judi-
catura española en la persecución de los crímenes internacionales. 
Desde que amparados en la jurisdicción universal los tribunales es-
pañoles se declarasen competentes para perseguir a Pinochet, hasta la 
imputación del delito de prevaricación al juez Garzón por iniciar dili-
gencias en relación con posibles crímenes internacionales cometidos 
en España durante la guerra civil y el período de la dictadura, muchas 
y variadas han sido las actuaciones por parte del legislador y del poder 
judicial. La esquizofrenia que éstas denotan debería servir como labo-
ratorio de los pros y contras a los que tiene que hacer frente el modelo 
de lucha contra la impunidad a nivel nacional, sin que ello suponga 
perder el sentido mismo de esta lucha: ofrecer el derecho a una tutela 
judicial efectiva a aquel que ha sido víctima de los más abominables 
crímenes que se puedan cometer contra el género humano.
Palabras clave: Derecho penal internacional, Justicia transicional, Crímenes 

de lesa humanidad, España

Resum

Aquest treball analitza l’evolució que ha tingut el legislador i la judicat-
ura espanyola en la persecució dels crims internacionals. Des que em-
parats en la jurisdicció universal els tribunals espanyols es declaressin 
competents per perseguir Pinochet, fins a la imputació del delicte de 
prevaricació al jutge Garzón per iniciar diligències en relació amb pos-
sibles crims internacionals comesos a Espanya durant la guerra civil i 
el període de la dictadura, moltes i variades han estat les actuacions per 
part del legislador i del poder judicial. L’esquizofrènia que aquestes de-
noten hauria de servir com a laboratori dels pros i contres a què ha de 
fer front el model de lluita contra la impunitat a nivell nacional, sense 
que això suposi perdre el sentit mateix d’aquesta lluita: oferir el dret a 
una tutela judicial efectiva a aquell que ha estat víctima dels més abom-
inables crims que es puguin cometre contra el gènere humà.
Paraules clau: Dret penal internacional, Justícia transicional, Crims contra la 

humanitat, Espanya
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“From the origins of mankind until the present day, the history of impunity  

is one of perpetual conflict and strange paradox: conflict between the 

oppressed and the oppressor, civil society and the State, the human 

conscience and barbarism; the paradox of the oppressed who, released from 

their shackles, in turn take over the responsibility of the State and find 

themselves caught in the mechanism of national reconciliation, which 

moderates their initial commitment against impunity”.1
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1 .  How and why certa in 
offences became 
internat ional cr imes

One of the most important contributions to be found in the new struc-
ture of the international system since the Second World War is the 
idea of a nascent international community.2 This is reflected in the le-
gal system, on the one hand, through a series of obligations by mem-
bers that are “owed towards the community as a whole” (known as 
obligations erga omnes) and, on the other, in the establishment of a 
hierarchy of international regulations or, in other words, a small set of 
pre-emptory norms that represent the interests of this nascent inter-
national community and from which no derogation is ever permitted 
(jus cogens norms).3

The consequence of all this, structurally speaking, has been a cer-
tain playing down of the quasi monopolistic nature of the statist core 
of international society4 and also of the elements that have shaped the 
sovereign state.5 Thus, in certain spheres –albeit very few – it is ac-
cepted that a state’s hitherto inviolable sovereignty is invaded in the 
interest of the protection of a series of values considered to be funda-
mental for the international community as a whole and, as such, are 
therefore given preference over individual interests.

This is the basis, for example, of the institutionalisation of a mecha-
nism of collective security described in the Charter of the United Na-
tions, the purpose of which, as an international regulation, is the pro-
tection of human beings or, what is under analysis in this paper, the 
fight against the impunity of crimes that “go beyond the limits that are 
tolerable to the international community and offensive to mankind as 
a whole”,6 thereby giving rise to what in the present day is known as 
international criminal law.7 

The way chosen to defend these common values in this case has 
been the categorisation of criminal offences of a specifically interna-
tional nature,8 which give concrete expression to the responsibility of 
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individuals who are the perpetrators of such offences because, as the 
Nuremberg Tribunal stated, “Crimes against international law are 
committed by men, not abstract entities, and only by punishing indi-
viduals who commit such crimes can the provisions of international 
law be enforced”. 

This has obviously not been easy. Being a sphere that is as repre-
sentative of the exercise of sovereignty as they come, states have al-
ways been very cautious in this regard. This is borne out by the fact 
that, apart from specific exceptions such as piracy or diplomatic pro-
tection, the sole jurisdiction incumbent on states up until the middle 
of the twentieth century was to protect people and detect and punish 
offences by them according to their internal law.9 

Against this background, the configuration and prosecution of in-
ternational crimes has been – and continues to be – difficult and in-
termittent, and it has depended on the level of sensitivity and under-
standing of states at any given time.10 

The first ten years after the Second World War, for example, were 
marked by the Nuremberg Statute and the Nuremberg Principles, to-
gether with a whole series of treaties, acts and resolutions that stemmed 
from these and which crystallised into international criminal law.11

This was followed by a period of marked paralysis with the power-
bloc confrontation that led to a return to the preservation and protec-
tion of state sovereignty and its exclusive powers, in contrast to coo
peration and the institutionalisation of society on a global level.12 From 
this point onwards, it would not be until the late sixties and seventies, 
with the rapid development of the Non-Aligned Movement and the 
bloody coups in Latin America, that the configuration and delimita-
tion of international crimes committed by individuals returned to the 
international agenda, although for only a short time and of a limited 
nature.13 

This was followed by a period during which there was a certain apa-
thy regarding this subject, reflected, for example, in the zero impact of 
the International Law Commission, which had resumed the work that 
had been pending since 1954 of drafting a code of crimes against the 
peace and security of mankind.14 
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In contrast, and coinciding with the end of the Cold War, the period 
from the nineties onwards can without a doubt be referred to as the 
high point since Nuremberg in that prosecution mechanisms, which, 
except for isolated cases, had up until then been lacking, also began to 
be finally activated. This period coincides, at the international level, 
with the adoption on first reading of the draft code of offences against 
the peace and security of mankind,15 which later on served as the basis 
for the drafting of the statutes of the first ad hoc international criminal 
courts that would followed the draft code;16 the start of the trials of ex-
prime ministers and ex-heads of state such as Jean Kambanda, Slobo-
dan Milosevic and more recently Jean Pierre Bemba; the UN General 
Assembly’s adoption of principles and basic guidelines on the right of 
victims of gross violations to a remedy and reparation,17 which is laid 
down in international jurisprudence in terms of the human rights in 
this area;18 and above all the setting up of the International Criminal 
Court.19 

In addition to the cooperation that states establish with these inter-
national authorities, mention should also be made of the advances 
made at the internal jurisdiction level, the significance of which is 
twofold. On the one hand, different countries that have been the pro-
tagonists of tragic pages of mankind’s history have begun to initiate 
proceedings, hitherto impossible, to prosecute international crimes 
that had occurred in their territory. The legal basis for these actions 
has usually been international regulations that are also considered to 
be part of their legal system, with a legal status that is in certain cases 
above that of its own internal laws. This occurred, for example, in cer-
tain judicial rulings in Estonia, Chile, Argentina and Peru, where 
criminal offences not provided for in their respective criminal codes 
have been applied, immunities waived and amnesty laws abolished in 
accordance with the international legal order.20 

The other point of note, which is no less important, is the prosecu-
tions relating to this matter being pursued by courts in third states on 
the basis of what is known as universal jurisdiction, namely, the cross-
border prosecution and punishment21 of “crimes that, due to their na-
ture, affect the entire international community”.22
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It has been through this latter approach in particular that Spain, 
over the last twelve years, has undoubtedly played a particularly im-
portant role, which is even more significant given the attitude of the 
Spanish legislature and judiciary to crimes committed in its own terri-
tory.

2 .  A  double standard in the 
prosecut ion of internat ional 
cr imes in Spa in according to 
the ir or ig in :  terr i tor ial 
impunity  v .  un iversal 
jur isd ict ion .

2 .1 .  Amnesty as a sh ield against  the prosecut ion 
of internat ional cr imes committed in Spa in 
during the Franco d ictatorship 

A fundamental aspect in the transition to democracy in Spain, which 
was endorsed by the great majority of the political parties that formed 
the first democratic parliament within the transition period, was law 
46/1977 of 15 October 1977,23 or the Amnesty Law, which is still in 
force today.24 Politically speaking, its existence formalised a tacit pact 
between the political forces in the country to “forget the recent past” 
(i.e. the Franco era) for the sake of social peace and the national rec-
onciliation of all Spaniards, and upon which the process of transition 
was founded.25 In legal terms, it practically disqualified the victims of 
the Civil War and the subsequent period of dictatorship from initiat-
ing criminal proceedings for human rights abuses, in what was a clear 
attempt to consolidate the impunity of the Franco regime.26

An attempt was made to remedy this situation in 2007 by way of 
“law 52/2007, 26 December, which recognises and elaborates on the 
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rights, and establishes redress, for those who suffered persecution or 
violence during the civil war and the period of dictatorship”, referred 
to as the Historical Memory Act.27 This law “acknowledges and de-
clares to be fundamentally unjust” certain actions which are consid-
ered to involve war crimes or crimes against humanity (art. 2), it intro-
duced a mechanism for identifying and locating victims (arts. 12-14), 
it made provision for economic support for the victims (arts. 5-10), 
and it even stated their “compatibility” with potential legal actions 
(second additional provision). What it did not do, however, was de-
clare the invalidity of judgments passed down by courts qualified un-
der the same law as being “illegitimate” (art. 3), nor include the Am-
nesty Act in the list of repealed laws, meaning that it is still in force 
and continues to stand as an obstacle to the potential legal actions that 
it refers to.

In view of this fact and the absence of any willingness to change the 
status quo that was established in 1977, notwithstanding the opportu-
nity afforded by the Historical Memory Act, it is no wonder that crimi-
nal proceedings in relation to the matter remained closed until very 
recently when, in October 2008, Baltazar Garzón, the judge assigned 
to National High Court’s Central Court of Investigation section no. 5,28 
accepted a petition filed in 2006 seeking information surrounding en-
forced disappearances during the Franco era, in relation to which he 
delivered a decision to exercise his jurisdiction for a period of several 
months in a case of alleged offences of a continuing nature of unlawful 
detention and forced disappearance, within the context of crimes 
against humanity carried out from 1936 onwards, during the years of 
the Spanish Civil War and the following post-war years.29 His actions 
could therefore be viewed – as in fact they were by the Human Rights 
Committee’s International Covenant on Civil and Political Rights30 – 
as an attempt to overcome this and other legal barriers that were 
blocking prosecutions in these situations by way of a legal approach 
based fundamentally on the existence and primacy of international 
criminal laws applicable to the case.31 

Similarly, mention should also be made of the other statements and 
recommendations made at the time by the Human Rights Committee 
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to Spanish lawmakers on this matter, in accordance with United Na-
tions’ policy on the matter.32 In paragraph 9, it recalls that “crimes 
against humanity are not subject to a statute of limitations and draws 
the State party’s attention to its general comment No. 20 (1992), on 
article 7, according to which amnesties for serious violations of human 
rights are incompatible with the Covenant, and its general comment 
No. 31 (2004), on the nature of the general legal obligation imposed 
on States parties to the Covenant. While noting with satisfaction the 
State party’s assurance that the Historical Memory Act provides for 
light to be shed on the fate of the disappeared, the Committee takes 
note with concern of the reports on the obstacles encountered by fami-
lies in the judicial and administrative formalities they must undertake 
to obtain the exhumation of the remains and the identification of the 
disappeared persons”. For this reason, it then goes on to specifically 
state, “The State party should:

a)	Consider repealing the 1977 amnesty law;
b)	Take the necessary legislative measures to guarantee recognition 

by the domestic courts of the non-applicability of a statute of limi
tations to crimes against humanity;

c)	 Consider setting up a commission of independent experts to es-
tablish the historical truth about human rights violations com-
mitted during the civil war and dictatorship; and

d)	Allow families to exhume and identify victims’ bodies, and pro-
vide them with compensation where appropriate”.33

Nevertheless, the response of both the Executive and the judicial 
system to this initiative was to reaffirm the law with everything that 
this implies. At the political level, the Spanish government, in res
ponse to the Human Rights Committee, not only failed to comply  
with the recommendation, but also defended the legitimacy and ap-
propriateness of the law in question,34 while the judge who initiated 
the proceedings in the National High Court was indicted by the au-
thorities for knowingly overstepping his judicial authority.35 The ac-
cusation of having knowingly overstepped his judicial competence 
was based, amongst other arguments, on the statute of limitations 
(prescription) for crimes during the Franco era and the fact that the 
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Amnesty Law is still in force. In this respect, the investigating magis-
trate, Luciano Varela Castro, in the indictment of 3 February 2010, 
even states in point 4.D.a), concerning the legal basis for the accusa-
tion of abuse of judicial authority, that: “The consideration of the con-
text as a crime against humanity does not authorise the revival of a 
criminal responsibility that has already terminated through the stat-
ute of limitations (prescription) and amnesty”,36 without any analysis 
of the arguments presented by the defence regarding the application 
in domestic law of specific international laws that declare that there is 
no statute of limitations or amnesty for these international crimes. 
The refusal to analyse this possibility implies obviating any possibility 
of there being an alternative interpretation regarding the possible 
prosecution of such crimes, which in itself – irrespective of whether 
one agrees or not – could rule out the fact of any intentional abuse of 
power.37

All of this points to the limited if not non-existent willingness to end 
this form of restriction as to the right of effective legal remedy – also 
known as “impunity” – in Spain. As will be seen below, however, this 
way of dealing with the Spanish victims of the Franco dictatorship has 
not extended to other cases of potential international crimes commit-
ted overseas, where use has been made of the available possibilities in 
the wording of article 23 of the Organic Law on Judicial Powers (LOPJ, 
hereinafter, the Judicial Powers Act)38 regarding the conferral of ju-
risdiction on the Spanish courts in the post-Franco democratic period. 

2 .2 .  Un iversal jur isd ict ion and the prosecut ion 
of internat ional cr imes which have no 
connect ion with Spa in

Article 23 of the 1985 Judicial Powers Act39 defines systematic rules 
for criminal jurisdiction by the Spanish courts in the post-Franco con-
stitutional period. While paragraph 1 sets out the general rules regard-
ing territorial aspects, the other three sections establish exceptional 
criteria, with the last section specifically dealing with universal juris-
diction. This section, in the 1985 version, establishes that “the Spanish 
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courts shall have jurisdiction over offences committed by Spanish citi-
zens or foreigners outside Spanish territory that are classed, according 
to Spanish criminal law, as one of the following:

a)	Genocide 
b)	Terrorism. 
c)	 Piracy and unlawful seizure of aircraft. 
d)	Counterfeighting currency. 
e)	 Prostitution related crimes 
f)	 Illegal trafficking in psychotropic, narcotic and other toxic drug 

substances. 
g)	And any other which, in accordance with international treaties 

and agreements, should be prosecuted in Spain”.40

According to this legal basis, which included, amongst other offen
ces, international crimes, in 1996 the Unión Progresista de Fiscales41 
filed charges to initiate the prosecution of those responsible for the 
dictatorships in both Argentina and Chile, which thereby marked a 
turning point in action by Spain against the impunity of those respon-
sible.42 The subsequent arrest of the head of the Chilean dictatorship, 
Augusto Pinochet, in London, which was endorsed by the House of 
Lords,43 and the Spanish Constitutional Court’s strict and purposive 
interpretation of the jurisdiction of the judicial bodies of a country 
(Spain) with no direct connection to any such crimes in its historic 
judgment of unconstitutionality that overturned the judgment by the 
Supreme Court44 concerning an action brought by Rigoberta Menchú 
and others in 2005 in relation to the genocide committed in Guate-
mala in the 1970s and 1980s45 were undoubtedly when this fight was 
at its peak. This was in terms of both the figure of the accused, on the 
one hand, and, on the other, for having opened the door to the right of 
victims to effective legal remedy through Spanish domestic law, which 
up until that time had been denied to them in the processes of transi-
tion and reconciliation in their respective countries.46

While the general rule is that, unless otherwise agreed, only the 
courts in countries with a link to or interest in the criminal act have 
jurisdiction to judge crimes – a rule also considered to be applicable to 
international crimes by the then Chief Prosecutor of the National High 
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Court in the Pinochet case47 and the Supreme Court in the Menchú 
case,48 the Spanish Constitutional Court in 2005 held that, according 
to Spanish legislation, this did not apply in the case of offences, “the 
adverse effects of which go beyond specific victims and affect the in-
ternational community...”, and consequently “their prosecution and 
punishment constitute not only a commitment, but also an interest 
that is common to all states, whose legitimacy accordingly does not 
depend on ulterior national concerns specific to each one”.49 Accord-
ing to the Court, the requirement of a connection called for by the re
gular judicial authorities concerning the application of article 23 of the 
Judicial Powers Act ran contrary to the very basis of this law and its 
characteristics, as stipulated in the abovementioned article, under 
Spanish law.50 

The Constitutional Court’s interpretation of the article did not stop 
at that, however. It used the occasion to also establish that universal 
jurisdiction as envisaged in Spain was also absolute. In the opinion of 
the court, this meant, on the one hand, admitting in such cases the 
possibility of collective redress51 and, on the other, not just not having 
to demonstrate any connection – the essence of universal jurisdiction 
– but also the non-requirement of any type of express authorisation 
according to convention-based rules, nor the obligation to apply a 
principle of subsidiarity in relation to the country directly affected. 
Relations between the countries should be governed by the principle 
of concurrence, given that their fundamental purpose is to prevent the 
impunity of the perpetrators,52 thereby giving preference to the indi-
vidual’s right to effective judicial protection over any procedural re-
quirements of a jurisdictional nature or possible interests of state.

It was on this basis, and sometimes grudgingly,53 that the Spanish 
courts, up until the recent amendment of article 23.4,54 resolved the 
issue of their jurisdiction in the succession of law-suits filed that, one 
way or another, affected people, some of them very important, in 
Chile, China, Colombia, El Salvador, United States, Guatemala, Israel, 
Morocco, Peru, Rwanda, Argentina, Cuba, Equatorial Guinea and 
Venezuela.
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3 .  A  f irst  attempt by the 
Spanish courts to l im it 
un iversal prosecut ion :  the 
“re interpretat ion”  of the 
“ interpretat ion”  of universal 
jur isd ict ion in art icle 23 . 4

3 .1 .  The onslaughts of the Nat ional H igh Court 
and the Supreme Court

Just two months after the Constitutional Court’s judgment 237/2005 
was issued, a resolution was announced by a Plenary Session of the 
National High Court’s Criminal Chamber, which under Spanish law 
exercises first instance jurisdiction in matters of universal jurisdic-
tion. Although the stated objective of the resolution was to “unify cri-
teria dealing with jurisdiction in article 23.4 of the Judicial Powers Act 
following the Constitutional Court’s judgment of 26 September 
2005”,55 the fact is that it represented the first attempt to restrict the 
new doctrine as much as possible, on the grounds of the possible con-
sequences that an excessively broad interpretation of the same might 
incur. 

Thus, as stated in the resolution, “Article 23.4 of the Organic Law on 
Judicial Powers shall not be construed in any such way that it leads in 
practice to criminal proceedings in relation to the committing of acts 
classified among the offences referred to, wherever they were commit-
ted and irrespective of the nationality of the author or victim, as it is 
not incumbent on any particular state to unilaterally establish order, 
through the application of criminal law, against everybody and every-
where in the world”. On the basis of this line of argument, it resolved 
that “... in order to prevent any possible duplication of process and in-
fringement of the ne bis in idem principle (double jeopardy), and in 
view of the priority of jurisdiction where the offence has been commit-
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ted (locus delicti) and of international courts,56 prior to any criminal 
proceedings or legal action dealing with such offences, it must be es-
tablished that the jurisdiction of the state where the events allegedly 
took place and that of the international community has failed to 
act...”57, to finally add, moreover, that the assessment of compliance 
with these requirements and of their admissibility must “ultimately 
take into account the criterion of reasonableness”, i.e. that, according 
to the National High Court, it does not entail any “excess or misuse of 
power through total inaction over the matter of offences and places 
considered to be alien and/or foreign and where the complainant or 
plaintiff fails to demonstrate any direct interest or relation with 
them”.58 This means that, in addition to the narrow interpretation, a 
new restrictive criterion was added to the analysis of jurisdiction that 
stems from neither the law nor the interpretation of it by the Constitu-
tional Court. Furthermore, given its view that the scope for action by 
Spanish courts was still unacceptably broad, a year later it took advan-
tage of the first ruling that dismissed the case concerning the death of 
the journalist José Couso in Iraq59 to propose the need for legislative 
reform to the legislature in order to establish limitations on the exer-
cise of criminal actions in cases of international crimes. The argu-
ments put forward this time in support of the proposal were examples 
of comparative law that require the concurrence of certain links and it 
was this requirement in fact that was the intention of the lawmakers, 
as demonstrated by the then recent reform of article 23.4, which, when 
feminine genital mutilation was added, called for those responsible to 
actually be in Spain.60 

While this was the position of the National High Court, on the one 
hand, that of the Supreme Court on the other was no less restrictive. 
The harsh criticisms made by the Constitutional Court in its judgment 
237/2005 in turn came under heavy criticism from the Supreme 
Court’s Judicial Chamber for Criminal Cases section 2 as soon as it 
could. In June 2006, using the opportunity of judicial review 
1395/2005,61 the tribunal insisted not only on the validity,62 but also 
the broader relevance of its interpretation, especially concerning the 
requirement of a point of contact. To this end, amongst other argu-
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ments, it pointed out that “in this discussion it is important to be 
aware, as many qualified jurists who call for broad approaches to uni-
versal jurisdiction in the doctrine have pointed out, of the fact that the 
principle of universal jurisdiction presents ‘certain future risks that 
cannot be totally excluded’ and that ‘the opening up of the state’s judi-
cial sphere to the intervention of third states gives rise to major poten-
tial for arbitrary developments’, recognising that these consequences, 
particularly with regard to forum shopping, do not suggest that the 
principle of universal jurisdiction is an ‘ideal solution’. It is these risks 
of abuse that are now inducing the legal community to precisely reflect 
on the need for the requirement of ‘additional points of contact’, which 
may limit the scope of the principle. Of particular importance in this 
regard are the Princeton Principles on Universal Jurisdiction, formu-
lated in 2001 by professors at the University of Princeton (USA), 
Utrecht (Netherlands), Cincinnati (USA), and other jurists from the 
International Association of Penal Law and the International Commis-
sion of Jurists, with a foreword by the United Nations High Commis-
sioner for Human Rights. Principle 1 (2) of this text establishes that: 
“Universal jurisdiction may be exercised by a competent and ordinary 
judicial body of any state in order to try a person duly accused of com-
mitting serious crimes under international law as specified in Princi-
ple 2(1), provided the person is present before such judicial body”.63

As a result, after pointing out on several occasions that there had 
been “misinterpretations” by the Constitutional Court or that it had 
“misconstrued case law”,64 the Supreme Court called on it to review its 
jurisprudence65 since it was of the opinion that “it seems clear that 
nothing could be more removed from international legal theory than 
the idea of an absolute principle of universal jurisdiction, which judg-
ment 237/2005 has established”.66

3 .2 .  The Const i tut ional Court remains unswayed

In spite of all the reluctance and arguments in favour of a more restric-
tive view, plus an amendment to the law in line with the proposals put 
forward, the Constitutional Court, in its decision in October 2007 re-
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garding the appeal against the Supreme Court’s judgment,67 not only 
did not review its previous jurisprudence, but it fully reaffirmed it.68 
As a result of the possibilities opened up under article 23.4, this meant 
that, for example, the National High Court had to reopen the investi-
gation of the proceedings in the Guatemala case,69 grant leave for vari-
ous actions to be brought against senior officials in China for their al-
leged involvement in international crimes committed against the 
Tibetan people and the Falun Gong group70 and continue with other 
cases that were already open.71 

Out of all of these, it is the Scilingo case that is of particular signifi-
cance.72 It is of interest, on the one hand, for being the first and, up 
until now, only case that has involved a trial based on the exercise of 
universal jurisdiction and, on the other, for the use of a crime against 
humanity, which is not expressly stated in article 23.4.73 

On the basis, therefore, of a clear dissociation existing between the 
criminal justice system and that of procedural law, the Supreme Court, 
in order to determine Spanish jurisdiction in this case, turned not to 
the alleged crimes – which as ordinary offences (unlawful killings and 
detentions) do not give cause for universal jurisdiction – but to the 
customary norms of international criminal law. 

According to its opinion, “... the factor that justifies the territorial 
extension of the jurisdiction of the Spanish courts is, in point of fact, 
the concurrence in the acts being prosecuted of a series of circum-
stances that are unconnected with the offence, but which are clearly 
relevant in legal terms inasmuch as they are typical of crimes against 
humanity according to customary international criminal law at the 
time of the events ...”.74 

Such an approach is based on three premises. One, as mentioned 
above, is that, when jurisdiction is being determined, reference is not 
always made to the alleged offence that is to be tried and sentenced.75 
Two, a crime against humanity consists in fact of a series of ordinary 
offences to which is added an identifiable context “that makes it pos-
sible to attribute a greater wrong to behaviour that already constitutes 
a criminal offence”76, and it is this context that makes it an interna-
tional crime. Three, given this aggravated (or additional degree of) se-
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riousness and the universal character of protected legal rights, in the 
Court’s opinion, it is internationally accepted that “states must prose-
cute and punish them”. 

According to the Supreme Court, the decisive factors for assessing 
whether or not universal prosecution applies in Spain are therefore 
the additional circumstances that form the context of ordinary of-
fences and turn them into international crimes. Furthermore, an ap-
proach such as this cannot be seen as vulnerating the rule of law77 
– with a strict interpretation being made in relation to the actual  
offence78 – as it is a procedural issue which, to be complied with, 
merely requires proof that the facts are clearly consonant with crime 
of this type against the international community which “is recognised 
internationally at the time of the facts, with sufficiently defined lim-
its”.79 

Having established the principle on which to base Spanish jurisdic-
tion in the case, the Supreme Court then settled two other allegations 
also associated with jurisdiction: the non-retroactive character of 
criminal laws and, above all, the non-provision of crimes against hu-
manity in article 23.4 of the Judicial Powers Act.

With regard to the non-retroactive character of criminal laws, the 
Court declared that, even though the Judicial Powers Act which pro-
vides for universal jurisdiction did not come into force in Spain until 
1985, i.e. much later than when the offences were committed, the fact 
remained that “this has not given rise to any insoluble problems in the 
case of offences against essential human rights”, as exemplified by the 
ad hoc international courts set up by the Security Council. 

It is striking that its solution to the allegation of the retroactive ap-
plication of the Judicial Powers Act – which it regarded as a “problem” 
– was based on the fact that the offences “are an attack on human 
rights”, when it was much easier to simply resort to the unquestioned 
doctrine according to which the arrangement and allocation of juris-
diction is governed by procedural law, which is applied from the time 
it comes into force, irrespective of when the offences were committed.

As for the second allegation, after making a comparative analysis of 
crimes against humanity and genocide – which is expressly covered in 
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article 23.4 – the Supreme Court concluded that they are “profoundly 
similar, not just in terms of their nature and seriousness, but also in 
relation to the same typical wording used to formulate them in Span-
ish domestic law”.80 

This, together with a series of references aimed at demonstrating 
the willingness of lawmakers to contribute to the prosecution of inter-
national crimes, led the Supreme Court to maintain that Spanish 
courts also have universal jurisdiction in this case, even though it is 
not expressly provided for. For this, it again turned to the dissociation 
between substantive criminal law and procedural law, whereby it held 
that “the prohibition of analogy under criminal law relates solely to 
the substantive framework relative to the description of criminal of-
fences and criminal liability, with this not affecting either procedural 
or organic laws”.81

Ultimately, in the Supreme Court’s opinion, a crime against human-
ity according to international customary law – which is neither limited 
by a statute of limitations nor allows for amnesty – is directly applica-
ble as the basis on which the universal jurisdiction-based competence 
of the Spanish courts is founded, as provided for in article 23.4 by way 
of analogy, which in practice means a broad approach to the material 
element (criminal offences) that justifies this type of jurisdiction, in 
accordance with its ultimate purpose of combating impunity for what 
are regarded as international crimes. It is regrettable that, as de-
scribed in greater detail below, the Supreme Court has been of a diffe
rent opinion when actually dealing with cases and has turned instead 
to the ordinary offences that a crime consists of, without taking into 
account the specific context that makes it distinctive and allowed for 
its universal prosecution.
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4 .  Another procedure l imit ing 
the f ight against  impunity  in 
Spa in :  the Supreme Court ’s 
legal doctr ine in the 
conv ict ion in the Sc il ingo 
case

While the subject of jurisdiction, from what has been seen from the 
above, leads in overall terms to a highly positive appraisal of the ac-
tions of the Spanish judiciary in combating impunity for international 
crimes, this alone is obviously not sufficient in terms of combating im-
punity. The function of universal jurisdiction is to allow for the prose-
cution of suspected perpetrators of international crimes, so for a com-
plete analysis it is also necessary to know how it works in this sphere. 
Given that the only case so far where a ruling has been issued by both 
the National High Court and the Supreme Court (which partially over-
turned it) is the Scilingo case, the following section deals mainly with 
this case. 

4 .1 .  The “revolut ionary”  l im i tat ion of the 
internat ional legal order as an appl icable 
source in Spa in in the case of internat ional 
cr imes

In relation to this matter, the Supreme Court, in its court consideration 
no. 6, overturned the National High Court’s interpretation regarding 
the application in Spain of international criminal law.82 In doing so, it 
made an assessment of the value of international laws in Spanish do-
mestic law that was diametrically opposed to that which it had made in 
other spheres, including criminal procedural law, as seen above. 

Contrary to the view of the National High Court whereby there is “a 
general principle of direct applicability of international law in relation 
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to individual criminal responsibility for international crimes against 
humanity.....”83, the Supreme Court argued that assertions concerning 
the existence of rules of international criminal law do not lead directly 
to their application, “a prior transposition operated according to do-
mestic law being necessary, at least in systems, such as in Spain, which 
do not provide for the direct applicability of international laws”,84 to 
which it thereupon added, “Articles 93 and following of the Constitu-
tion contain the rules aimed at incorporating international law into 
domestic law, which must be observed. In this respect, the Spanish 
courts are not, and cannot act as, international courts, subject only to 
laws of this nature and their own statutes, but domestic courts that 
must apply their own legal system.”85 The same paragraph ends with 
“they obtain their jurisdiction not from customary or conventional in-
ternational law, but from democratic principles, namely, the Spanish 
Constitution and the laws passed by Parliament”.86

One aspect that is not clear from the grounds for this decision, 
which, as pointed out above, overturned and modified quite radically 
the opinion of the National High Court in its historical judgment of 
2005, is whether reference is made to the transposition of internation-
al laws in Spain or to the possibility that international laws have legal 
implications that are self-executory, i.e. there is no need for any trans-
posing legislation. 

The confusion is evident in the terminology used, the articles quot-
ed and the reasons given. On the one hand, in the first of the para-
graphs referred to, the Court uses typical Eurospeak terminology (ty
pical of the European Community) in relation to the self-executory 
nature or not of the content of laws, not with how they are transposed. 
In EU Community law, the term “transposition” is in fact reserved for 
directives that, due to their very nature, require national implementa-
tion rules, which has nothing to do with the transposition of Commu-
nity laws by the states. Hence, from this first sentence it would appear 
that the Court was referring not to the transposition of laws in Spain, 
but rather the impossibility of international laws – in general – that 
are self-executory, which represents a highly contentious statement 
even with its own jurisprudence, as will be seen below. 
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Regardless of whether or not this is the meaning behind the Court’s 
statement, a subject which is examined further on, this approach is 
meaningless because it is a known fact that the self-executory nature 
of a law depends prima facie not on the legal system that transposes 
the law, but on the content that has been laid down in it when it is was 
formulated, or at best the interpretation made of an international rule 
by a judicial body when analysing its content,87 so it is difficult to un-
derstand why the Court then goes on to state that it is “Spanish law” 
that “does not provide for the direct effect of international laws”. This 
is particularly striking when, in the same judgment but in reference to 
the determination of jurisdiction, it turns precisely to crimes against 
humanity through its conception of the customary role of internation-
al law in order to determine the offence that gives rise to jurisdiction.

On this basis, it may be that, in spite of the terminology used, when 
talking about transposition the Court was referring to the fact that the 
transposition of international laws in Spain requires a domestic law. 
This possibility is reinforced by the end of the same paragraph and the 
following one, where reference is made to “articles 93 and the follow-
ing” of the Constitution as being the “provisions aimed at applying 
international law to domestic jurisprudence”; to which the domestic 
courts “must apply their own legal system”; or, even clearer still, the 
fact that Spanish courts only obtain their jurisdiction “from the Span-
ish Constitution and the laws passed by Parliament”.

In respect to this possibility, attention is drawn particularly to the 
reference to “articles 93 and the following” of the Constitution, even 
though it is a well-known fact that both article 93 and the following 
two articles deal with the stage when a treaty is being concluded, which 
is an act that precedes the state’s expression of consent and therefore 
obviously prior to its transposition in Spain,88 which, as is well known, 
in respect of treaties is governed by article 96 that, in contrast, was not 
mentioned at all by the Court. Incidentally, this article establishes in 
no uncertain terms that treaties as such – once they have been validly 
ratified and officially published – do form part of Spain’s domestic le-
gal framework, without any need for legislation by Parliament to 
transpose them, as the above wordings would seem to imply.89
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It is in fact clearly accepted by both the doctrine, lawmakers and the 
Supreme Court itself, under constitutional mandate, that, once con-
ventional international laws as such are published, they form part of 
domestic law, irrespective of whether their clauses require national 
implementation rules or not.90 Moreover, such a form of transposition 
with no change in the nature of the law – i.e. without the need for any 
law being passed by the state’s parliament – has even been applied by 
extension to enforced resolutions emanating from the Security Coun-
cil,91 meaning that if, by “transposition”, what was actually meant was 
implementation (of national rules), then it can only be concluded that 
this approach is entirely wrong inasmuch as, under constitutional 
mandate, they also come under Spanish law, without any limit to their 
subject matter jurisdiction, whether under civil, criminal or procedur-
al law.

Nevertheless, as has already been pointed out, it may be that the 
Supreme Court wanted to refer to the impossibility of international 
laws containing self-executory clauses in criminal matters and with 
regard to the attribution of jurisdiction to the Spanish courts.

In this case, it is worth recalling what Spanish lawmakers have un-
questionably reiterated on numerous occasions in their recognition of 
the self-executory nature of specific items in international treaties, 
even when dealing with criminal offences or matters of jurisdiction. 
Admittedly, these have often been accompanied by legislation for im-
plementation at the national level, although not for such clauses but in 
fact others contained in the wording of international law – that al-
ready forms part of the Spanish legal system because it has been offi-
cially published – and which, in the opinion of the lawmakers, re-
quired legislation to establish national implementation rules in order 
for it to become effective.92 It was also understood this way by the Su-
preme Court’s Chamber no. 3 (Administrative Proceedings) which, in 
its now classic judgment of 10 March 1998, not only recalled that trea-
ties are part of the domestic legal order, but also that they may have 
provisions that are directly applicable if they are self-executory, “in 
other words, their relation is sufficiently precise to consent direct ap-
plication without any need for the development of further legal or regu

01-80 WP 2011-1 ING.indd   25 27/10/2011   12:36:31



26

latory rules for implementation that reflect the willingness of the  
contracting states.”93 Moreover, it could be said that even the Supreme 
Court’s Chamber no. 2 (Criminal Proceedings), which here denied the 
possibility of the direct applicability of international laws, admitted 
that it was so when, in relation to the Convention against Torture, it 
pointed out that the convention incorporates “other criteria that con-
fer jurisdiction, including that of passive personality, which allows for 
the prosecution of acts when the victim of an act is one of its nationals 
and the State Party considers it appropriate.”94

Thus, the opinion held here is that, regardless of whether the inten-
tion was to deny the existence of self-executory laws in Spanish crimi-
nal law or to try and justify the need for legislation to establish na-
tional implementation rules in Spain for international law in this 
matter, it is obvious that the arguments developed by the Court just do 
not stand up; in the case of the former, for the definition and conferral 
of the self-executory attribute to a given law and, in the latter, because 
this is not what is provided for in article 96.1 of the Constitution. 

It is quite a separate issue that, as already commented, at the na-
tional level certain contents of a specific international law are inter-
preted as being insufficiently clear and precise to be self-executory 
and therefore require national regulations that implement the inter-
national precepts that have been incorporated into Spanish law, but 
that, for some reason, are considered to be lacking sufficient precision 
for their direct effectiveness.

This brings us to a second aspect dealt with in the Supreme Court’s 
recitals, namely, the divergence with the National High Court regard-
ing the rule of law applicable in criminal matters in Spain when the 
offences being prosecuted are international crimes. 

4 .2 .  Appl icat ion of the rule of domest ic  law in 
the prosecut ion of internat ional cr imes

One key aspect in the decision of the National High Court and the Su-
preme Court is the rule of law they chose to apply for the prosecution 
of acts classified as international crimes. On this issue the National 
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High Court, in accordance with the offence in the Scilingo case, re-
garded that, in view of the fact that the substantive rule applicable in 
Spanish domestic courts was an international law, i.e. that of crimes 
against humanity, the legality of the same should likewise be analysed 
on the basis of the international formulation of this principle.95 That 
accordingly meant that the requirements to be complied with were the 
existence of a jus certo and previo, conditions that are much less strict 
than those stipulated in articles 1 and 2 of the Spanish Criminal Code 
for offences covered by the same.96

The Supreme Court, on the other hand, stated that it was radically 
opposed to this interpretation. Its line of reasoning was based on the 
idea that the model for criminal matters in Spain is dualistic, in other 
words, the international sphere and the domestic one – in which the 
Spanish courts act – are governed by two independent legal systems, 
both with their own criminal offences, legal sources and principles, 
the effect of each one being separate from the other. On the basis of 
this premise, it stuck to the idea of the Spanish rule of law that can be 
summed up in the maxim, nullum crimen sine lege, nulla pena sine 
lege, for which there are the requirements of lex scripta, lex previa, 
lex certa and lex stricta, it being understood moreover that these can 
only apply in the case of “prior notice in the form of a law”.97 From this 
it concluded categorically that “...customary international law, from 
our legal perspective, is not apt for creating complete criminal classifi-
cations that are directly applicable in Spanish courts”.98

Given therefore the indisputable and recognised nature of jus co-
gens in the international sphere of crimes against humanity, the Su-
preme Court thereupon pointed out that, in spite of this, it cannot 
serve as the legal basis for prosecuting a criminal offence in Spain un-
til it is “transposed” into Spanish criminal code. According to the 
Court, only then will the crime be indictable, or in specific terms, in 
2004, when crimes against humanity were first included in the crimi-
nal code.99 

This highly restrictive interpretation by the Supreme Court of the 
application of international criminal law in the Spanish courts is not 
only very different to that of the National High Court, but is also the 
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one currently defended by the State Prosecutor’s Office (the national 
state prosecutor’s office or Fiscalía),100 in line with the interpretation 
by the Inter-American Court of Human Rights in the Almonacid Are
llano case101 and, above all, the European Court of Human Rights 
(ECHR) in the case of Kolk and Kislyiy v. Estonia.102 In the latter case, 
as is well known, the ECHR ruled that the application by a domestic 
court in Estonia of a crime against humanity deriving from rules of 
international customary law, even though the offence was not provid-
ed for in the country’s prevailing Criminal Code at the time when the 
criminal offences were committed, was not a violation of the rule of 
law laid down in article 7 of the Convention. 

In order to overcome any possible contradiction between the juris-
prudence and its interpretation, the Supreme Court declared that arti-
cle 7 of the Convention establishes a minimum general standard, 
“without prejudice to the right of each state to formulate the rule of 
law in a demanding way in relation to the application of their own 
criminal laws by the National High Courts”.103 Consequently, and 
bearing in mind the extreme protection given to the individual’s basic 
rights under Spanish criminal law, it was the Court’s opinion that a 
criminal prosecution is not permitted under either customary law or 
laws that make no reference to the offence. 

Seen in this light, however, the Supreme Court’s conclusion regard-
ing the non-applicability of customary law which places an offence of 
crimes against humanity in the international sphere does not there-
fore derive from its international nature, as implied by the recitals an-
alysed above, but from the fact that its formulation fails to satisfy the 
requirements of the rule of domestic law, considered to be applicable 
here, which is debatable but, if accepted, in itself would have consti-
tuted sufficient grounds on which to base its reasoning without enter-
ing into such confusing, if not contradictory and erroneous arguments 
regarding national implementation rules and/or the enforcement of 
international law. 

Nevertheless, the opinion maintained here is that both of these ar-
guments are, to say the least, debatable inasmuch as they are based on 
the premise that the system of national implementation rules for 
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criminal law in Spain is different to all other regulations since, as 
shown above, the doctrine and jurisprudence according to which in-
ternational law in its original form – following compliance with cer-
tain requirements, such as the publication of treaties – forms part of 
the Spanish system of legal sources is uncontested, and this is also val-
id for its customary form. In this respect, one has only to remember, 
for example, the assertion by the Court itself in its judgment 
1092/2007 in which, regarding the right to free and unimpeded navi-
gation on the high seas, it declared that [freedom of the high seas] 
“must be exercised under the conditions laid down by international 
conventions and by other rules of international law”,104 or the applica-
tion in this particular (Scilingo) case of a crime against humanity in its 
international version as the point of reference for determining the ju-
risdiction of the Spanish courts. 

Neverthless, when it came to the actual accusation, the Supreme 
Court chose to do the opposite and this resulted, amongst other things, 
in the paradox of a foreign national ending up being tried in Spain for 
common crimes of murder and illegal detention committed abroad and 
against foreign nationals, which seems odd and highly limitative. For 
example, this interpretation implies that, if the institution of the statute 
of limitations (prescription) is considered to be substantive criminal 
law, just as the principle of the international rule of law does not apply, 
then neither should the non-applicability of statutory limitations to 
these crimes, which is a basic principle of international criminal law 
that has remained unquestioned in this sphere for many years,105 des
pite attempts by certain judges in the Supreme Court to deny this.106

The effective prosecution of alleged international criminals in Spain, 
if this logic is to be followed, is accordingly limited by a time factor that 
depends on the applicable domestic statute of limitations for crime, 
which contradicts the very meaning that their universal prosecution is 
based on – i.e. the special nature and seriousness of the acts – and 
renders useless the interpretative criterion stated by the Court itself in 
the same judgment, according to which “the principles enshrined in 
international law should be taken into account when interpreting and 
enforcing national law, and more importantly when these are of a jus 
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cogens nature. Therefore, the rules of substantive criminal law and 
those of fundamental (organic) and procedural law must all be inter-
preted teleologically in keeping with the need for efficient protection 
and the effectiveness of the non-violation of human rights.”107

This line of argument ultimately enhances the paradoxical situation 
in which crimes committed during dictatorships in other countries 
have been prosecuted and even condemned, whereas this is not possi-
ble with crimes committed under the dictatorship that existed here in 
Spain. In the case of the Franco dictatorship, natural judges with juris-
diction to prosecute war crimes or crimes against humanity commit-
ted at that time,108 as we have seen, must first deal with the amnesty 
law, which is problematic but can be got around given the procedural 
nature of this regulation. Consequently, by following the Supreme 
Court’s very same doctrine in the Scilingo case in relation to jurisdic-
tion, as this is also a procedural matter, the use of the unquestioned 
international regulation whereby any amnesty preventing the prose-
cution of international crimes shall be deemed null and void should 
not even be contested, and no interpretation made of the retroactive 
implementation of the regulation because the requirement of when it 
comes into force begins the moment that proceedings are initiated, 
not from when the offences were committed.109 Having dealt with the 
amnesty, however, another obstacle is that, with the facts being judged 
on the basis of common domestic offences – unless such crimes are 
considered to be continuous offences – they will be subject to a statu-
tory limitation and as such will have expired. If this is not recognised, 
other judges will run the risk of following in the footsteps of judge 
Garzón in the recent case of the victims of the Franco regime com-
mented above.110

Arguably, the Supreme Court’s interpretation in this matter, which 
puts excessive emphasis on the guarantee of protection for basic 
rights, converts the Spanish rule of law into the guarantor of impunity 
and consequently results in the denial of justice to the victims.111

 Given that so far there has only been this one unclear precedent, 
fortunately it cannot be asserted that this interpretation has yet be-
come consolidated. This is corroborated, as mentioned above, by dif-
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ferent proceedings brought by various National High Court prosecu-
tors and magistrates following the Supreme Court’s judgment in the 
Scilingo case and that have taken a different route. This is the case 
with the events so far regarding the charges against those responsible 
for the Nazi concentration camps between 1943-1945, who stand ac-
cused of genocide and crimes against humanity. As grounds for the 
accusation, it was categorically asserted in both the prosecutor’s re-
port and the court order of 2008 whereby the case was admitted that 
“the category of crimes against humanity is one that pre-exists in cus-
tomary international law, which sets out the prohibition of inhumane 
acts against any civilian population and political, racial or religious 
persecution of an imperative nature, jus cogens, and which lays down 
the obligation of states to prosecute and punish these offences. The 
aggravated seriousness of crimes against humanity pertains to cus-
tomary international law in force now for many decades, with erga 
omnes effectiveness also applicable to Spain, although the specific 
types of criminal offence and punishment were not developed by law-
makers and set out in the Spanish Criminal Code until 2004. Prior to 
2004, the applicable regulations were article 137b, then 607 and now 
607b, all without interruption.”112 

On the other hand, and with regard to the rule of law, as indicated 
above, it is expressly contended that “the rule of law applicable to in-
ternational offences such as crimes against humanity is not domestic 
law, but international law contained in article 15 of the UN Interna-
tional Covenant on Civil and Political Rights, 1966”, and given that 
section two of the Covenant establishes that “Nothing in this article 
shall prejudice the trial and punishment of any person for any act or 
omission which, at the time when it was committed, was criminal ac-
cording to the general principles of law recognized by the community 
of nation”, [...] “the prevailing Criminal Code can be applied retros
pectively to acts committed that were already criminal at the time 
when they were committed in accordance with international criminal 
law; i.e. they were criminal because they were prohibited under cus-
tomary international law at the time, even though they were not pun-
ishable under the Spanish Criminal Code”.113
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It therefore remains to be seen which one of the two theses takes 
hold when those responsible for international crimes in Spain are 
tried, in spite of the fact that there will be fewer and fewer opportuni-
ties to find out, given the threat of the accusation of abuse of judicial 
authority for overseeing cases in Spain and the trimming of article 
23.4 to limit the prosecution of cases that have no connection with 
Spain, which, as is explained below, has finally been accomplished. 

5 .  The f inal blow to judic ial 
act ion by Spa in :  the 
amendment of art icle 23 . 4 
(and the end of universal 
jur isd ict ion too? )

There is no doubt that the jurisdiction of the Spanish courts provided 
for in article 23.4 of the Judicial Powers Act in cases of international 
crimes and the scope pursuant to the 2005 jurisprudence of the Con-
stitutional Court aroused apprehension and reactions at the time, not 
just in domestic judicial bodies as explained above, but also in the po-
litical establishment in Spain and abroad. 

Suffice it to mention the controversy at the time around the issues of 
the legality and above all the “convenience and opportunity” of prose-
cuting Pinochet in Spain.114 Since then, the opinions against initiating 
these proceedings and the political pressure in such matters – espe-
cially when it was “important” states involved115 – have been increas-
ingly frequent, at the same time that the number of cases has in-
creased. 

There have been many examples that suggest that this is true, espe-
cially from October 2007 onwards when the Constitutional Court in 
the case against the ex-president of the People’s Republic of China, 
Jiang Zemin, and others confirmed the broad interpretation of abso-
lute universal jurisdiction,116 which resulted in new cases being 
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brought. For example, and again in the case of China, this includes the 
notice issued on 7 May 2009 by the spokesperson of the Chinese em-
bassy in Spain, following the request by judge Santiago Pedraz to 
question three ministers in relation to the repression that took place 
in Tibet on 10 March 2008. After pointing out to the National High 
Court that “it must immediately cease its activities in this unfounded 
and unsubstantiated case, in which it has turned a deaf ear to the facts, 
confusing right with wrong and deliberately by-passing the rules of in-
ternational relations”, it urged the government of Spain to “take im-
mediate and effective measures to ensure that this unfounded case is 
withdrawn as soon as possible, to avoid harm and disruption to bilat-
eral relations between China and Spain.”117

In this same context another example is the pressure exerted fol-
lowing the acceptance on 29 January of the case against seven senior 
ranking Israeli officials for war crimes and crimes against humanity 
committed in Gaza in 2002, in connection with the bombing of the 
house of Hamas leader, Salah Shehade.118 In this respect, the then Is-
raeli prime minister, Ehud Olmert, expressed the view that “legal pro-
ceedings such as those by Madrid are an expression of the double 
standards of certain elements that for years have turned their back on 
continuous attacks on the State of Israel”,119 while the Israeli Minister 
of Defence, Ehud Barak, announced he would exert all of his influence 
to reverse the decision: “I will appeal”, he warned, “to the Spanish 
minister of Foreign Affairs, the minister of Defence and, if necessary, 
the Prime Minister, who is my colleague in the International Socialist, 
to over-rule the decision”.120

Given this display of reaction, according to news media sources, the 
then Spanish minister of Foreign Affairs, Miguel Ángel Moratinos, 
even indicated that the Executive would try to ensure that the investi-
gation had as little impact as possible on bilateral relations, in addi-
tion to ensuring that the law would be amended in order to avoid abuse 
of the Spanish legal system.121 The shadow foreign minister of the 
main opposition party, Gustavo Arístegui, also took the opportunity to 
reflect on the political consequences that decisions of this type “have 
for the credibility and mediation capabilities of Spain in the Middle 
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East.”122 Without going into an assessment of whether such pressure 
did ultimately have an influence on judicial procedures, the fact is that 
on 30 June 2009 a Plenary Session of the National High Court’s Crim-
inal Chamber decided to uphold the prosecutor’s action and closed the 
case. The grounds for this decision was that it was the priority of Isra-
el, as a democratic state, to substantiate the case and, given that there 
had been an initial military investigation – the result of which being 
there was no evidence for starting a criminal investigation – and also 
that the government had created a committee of inquiry, it was no 
longer appropriate for the case to be pursued anymore in Spain.123 

In this incomplete list, mention should also be made of the potential 
political interference over prosecutions brought against the intellec-
tual or physical authors of international crimes who were US citizens. 
This was the case with the investigation into the secret CIA flights,124 
the filing of criminal charges on 17 March 2009 against the Bush Ad-
ministration’s legal team that designed the legal “loophole” of 
Guantánamo,125 and the proceedings instituted by judge Garzón in 
April 2009 to investigate allegations of torture in the Guantánamo 
centre.126 With regard to these, the Spanish Minister of Justice, Fran-
cisco Caamaño, in an interview in the El País newspaper, stated, “I 
agree with the State Prosecutor’s Office,127 which has issued a report 
contrary to this. The principle of subsidiarity with countries that are 
unequivocally democratic must be taken into account”.128 He was re-
ferring to the arguments given by the State Prosecutor’s Office, which 
had spoken out against admitting the case – the chief prosecutor 
Conde-Pumpido had even described it as “fraudulent” – as it had not 
been brought before the competent territorial courts in the United 
States first.129 It is worth noting here that both Conde-Pumpido and 
the head of the State Prosecutor’s Office at the National High Court 
were recently referred to in documents released by Wikileaks as “col-
laborators who the United States contacted so that various legal pro-
ceedings in Spain against US military leaders and politicians would be 
dropped”, although the news – not the documents where it was taken 
from – was immediately denied by both sides.130

Lastly, the statements by the President of the Supreme Court and 
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the General Council of the Judiciary,131 Carlos Dívar, who at the time 
openly spoke out against the formulation and consequent use that was 
being made of this type of jurisdiction, should also not be ignored. In 
this respect, he pointed out that “we cannot become global policemen” 
nor be in “diplomatic conflict on a daily basis”, and he therefore called 
for a legislative reform to limit this jurisdiction, in line with what both 
the National High Court and the Supreme Court had recommended.132 
In his opinion, according to the EFE news agency, this would refer to 
specific aspects dealing with Spanish interests abroad that were insuf-
ficiently protected and certain crimes in relation to which no judicial 
action had been undertaken in the countries in question.133

Within this context, it is not surprising that, politically speaking, the 
two main parties in the Spanish parliamentary spectrum, with the 
support of the Basque and Catalan nationalists, agreed to amend the 
1985 ruling. Following a resolution passed by the Spanish Parlia-
ment134 on 19 May 2009 that called for the Government to urgently 
restrict section four, article 23 of the Judicial Powers Act, on the 3 No-
vember 2009, in a late night session and through the back door,135 it 
took advantage of the discussions on Organic Law 1/2009, a bill to 
amend procedural legislation for the setting up of a new judicial of-
fice,136 to include in its article 1, and without any connection to the rest 
of the content of the law, an amendment to article 23.4 of the Judicial 
Powers Act according to the directions set out previously by the Su-
preme Court which, it should be remembered, had been dismissed by 
the Constitutional Court in 2005 as being contra legem, in addition to 
it running contrary to the very basis of this type of jurisdiction.137

The wording of the bill that was finally approved and is currently in 
force is as follows:

“4. Likewise, Spanish jurisdiction is recognized over acts committed by 

Spanish citizens or foreigners outside Spanish territory and classed, in 

accordance with Spanish law, as one or more of the following offences:

a.	� Genocide and crimes against humanity.

b.	� Terrorism.

c.	� Piracy and unlawful seizure of aircraft.
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d.	� Offences relating to prostitution and the corruption of minors and 

persons without legal capacity.

e.	� Illegal trafficking in psychotropic, toxic and narcotic drugs.

f.	� Human trafficking and illegal clandestine immigration by persons 

and/or workers.

g.	� Offences relating to feminine genital mutilation, provided that 

those responsible are actually in Spain.

h.	� Any others which, in accordance with international treaties and 

agreements, in particular the Conventions on international hu-

manitarian law and the protection of human rights, should be 

prosecuted in Spain.

Without prejudice to the provisions of international treaties and con-

ventions to which Spain is a party, in order for Spanish courts to have 

jurisdiction over the abovementioned offences, it shall be established 

that the victims are of Spanish nationality and still alive, that the alleged 

perpetrator is present in Spain, that Spain has a relevant connecting link 

with the offence, and that proceedings implying an effective investiga-

tion and prosecution have not begun in another competent country or in 

an international court. 

A criminal prosecution brought before the jurisdiction of the Spanish 

courts shall be granted a stay of proceedings where it is established that 

a judicial action in relation to the acts has been started in the country or 

court referred to in the previous paragraph”.

Without going into an in-depth analysis of this reform, which is not 
the purpose of this paper,138 it is important to at least note the implica-
tions stemming from the main changes introduced with regard to ac-
tion by the Spanish judicial authorities in combating impunity is con-
cerned.

Firstly, judicial doctrine has highlighted as positive the unquestion-
able inclusion of crimes against humanity and the reference to the 
conventions of international humanitarian law and human rights. 
Most noteworthy of the two, however, is the one relating to crimes 
against humanity in that, whilst the two could be considered as being 
implicit in the previous version of article 23.4, international humani-
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tarian law and human rights were considered implicit in their own 
right given the generic reference to the letter g) in international trea-
ties – including those listed now – whereas crimes against humanity 
were by way of a teleological interpretation and on the basis of the 
analogy used by the Supreme Court in the Scilingo case and, as such, 
liable to be revised at any time.139

Secondly, and on the other hand, a series of requirements was add-
ed to the new version that, in practical terms and depending on how 
they are interpreted, may extensively restrict the capacity of the Spa
nish courts to act. What is even worse, however, is that, from a theoreti-
cal standpoint, they distort the institution of universal jurisdiction in 
terms of both its content and object. For example, and always “without 
prejudice to the provisions of international treaties and conventions 
to which Spain is a party”, a connecting link based on the fact that the 
victim is Spanish implies the use for these cases of the institution of 
extraterritorial jurisdiction based on the principle of passive personal-
ity, not universal jurisdiction. This “subtlety”, which would appear to 
be strictly formal, illustrates better than anything else this distortion 
since the very meaning of the institution analysed in the first part of 
this paper, i.e. the fight against crimes that are not against any partic-
ular state, but the entire international community, in other words, for 
reasons of international and not state interest, becomes lost. 

Seen in this light and applying the same reasoning, the same thing 
should be said about the alternative condition consisting of a generic 
requirement to prove “a relevant connecting link with Spain”. In this 
case, while jurisdiction does not necessarily need to be based on an 
extraterritorial criterion, the requirement of a link that is “relevant”, 
in addition to it being tremendously ambiguous, denotes that the in-
terest in prosecution is not of an international nature. 

Indeed, out of the three alternatives offered in paragraph three of 
the article for declaring jurisdiction in the absence of any treaty, the 
only one that is not contrary to the nature of the institution of univer-
sal jurisdiction is the one specifying that the alleged perpetrators are 
in Spain, since this may be conceived for practical purposes, given the 
prohibition by Spanish law of trials in absentia. However, this means 
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that in the sole remaining circumstance for universal jurisdiction 
where strictly speaking there is no basis in conventional international 
law, there is a renunciation of pre-trial proceedings being initiated 
which, where applicable, and as happened with Pinochet and Cavallo, 
allow for the issuance of international arrest warrants or the request 
for extradition of those allegedly responsible, in an out-right limita-
tion of the capacity of the Spanish courts to act.140

In addition, the very end of the article transforms the scope of Span-
ish jurisdiction for the cases listed not only into subsidiary in relation 
to international jurisdiction – the same applied with the International 
Criminal Court – but also in relation to any other that specifies the 
start of proceedings in the matter, irrespective of the possible connec-
tions with the crime. This means that the mere confirmation that pro-
ceedings involving an “effective” investigation and prosecution may 
lead the Spanish courts to not accept a case or to grant a stay of pro-
ceedings if one has already been accepted (paragraph four).

Ultimately, the intention behind this reform is obviously to limit ju-
risdiction, although perhaps due to the pressure and haste, an through 
interpretations that can be made, a door to the universal prosecution 
of international crimes may have been left open, at least more so than 
it might first appear. Terms such as “relevant connecting link with 
Spain” or “an effective investigation and prosecution” leave a suffi-
ciently wide margin of discretion to substantiate this opinion. This is 
not to mention any consequences stemming from the first stage that 
conditions everything commented here in relation to paragraph three 
according to which the requirements must be established, “without 
prejudice to the provisions of international treaties and conventions 
to which Spain is a party”. On the basis of this, it could be interpreted 
that this seeks to reaffirm the faculty of Spanish legislation to add re-
quirements to those already laid down in international laws, although 
it could also give rise to interpretations according to which treaties, 
such as the Geneva Conventions and their protocols and the Conven-
tion against Torture, which contain the legal obligation of the princi-
ple of aut dedere aut judicare (Latin for “extradite or prosecute”), do 
not call for the proposed requirements in the case of these crimes  
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– unlike the case of others, such as genocide or crimes against human-
ity.141 The opinions expressed by certain National High Court magis-
trates, albeit a minority, endorse this possibility.142

Only time, and practice, will tell, although at this stage there does 
not seem to be a common understanding. For example, according to 
the Real Instituto Elcano, “there has already been a case of dispute 
between a judge and prosecutors in interpreting the article. On 26 No-
vember 2009, the National High Court judge Andreu [contrary to the 
opinion of the State Prosecutor’s Office, which failed to see any con-
nection with Spain] issued a letter rogatory to the authorities in Iraq 
requesting information on whether judicial proceedings had been ini-
tiated to investigate the facts alleged in a written complaint [...] on the 
grounds of the violation of the Fourth Geneva Convention, 12 August 
1949, relative to the Protection of Civilian Persons in Time of War, 
which was ratified by Spain and Iraq, and its protocol I, 8 June 
1977”.143 It has been useful, however, for closing certain cases that 
were pending, especially the more difficult ones politically speaking, 
such as the recent dismissal of the case against three Chinese minis-
ters and other senior officials by a Plenary Session of the National 
High Court’s Criminal Chamber – with the three aforementioned 
votes against – on the grounds that the case did not comply with the 
supervening requirement of “relevant connecting link” with Spain.144

If this is the interpretation that becomes consolidated, this option of 
legal protection for the victims of international crimes that are uncon-
nected with Spain will have become residual, if not impossible, pen
ding any decision by the Constitutional Court in this regard, a possibi
lity that, even though it has in fact been attempted on one or two 
occasions, has so far not had the chance to materialise.145

6 .  F inal cons iderat ions

UN Special Rapporteur on Impunity, Louis Joinet, has made it clear 
that the situation of impunity “arises from a failure by States to meet 
their obligations to investigate violations, to take appropriate meas-
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ures in respect of the perpetrators, particularly in the area of justice, by 
ensuring that they are prosecuted, tried and duly punished, to provide 
victims with effective remedies and reparation for the injuries suffered, 
and to take steps to prevent any recurrence of such violation”.146

In this light, there is a two-fold way of approaching the combat 
against impunity for international crimes, the legitimacy of which de-
rives from the international community itself; on the one hand, the 
approach aimed at those responsible for the crimes, and on the other, 
in no way less important, by re-establishing the right of the victims to 
justice. The thorough study carried out in recent years by the United 
Nations on these issues, which concluded with the formulation of the 
updated Set of Principles for the Protection and Promotion of Human 
Rights through Action to Combat Impunity147 and the Basic Princi-
ples and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law,148 leaves no 
margin for doubt. 

In order to achieve this objective in terms of both of these aspects, 
the international community has adopted a series of conventional and 
customary laws and principles that ensure both the classification and 
prosecution of these crimes, either through international and/or do-
mestic law. This, in my opinion, is precisely what the Unión Progre-
sista de Fiscales and the judges in Spain who dealt with these and oth-
er cases tried to do when they started to bring prosecutions in 1996. 
This forced the lawmakers and the Spanish judiciary to state their po-
sition in this struggle, by way of pronouncements on the content of 
international crimes and their transposition in Spain to aspects of 
Spanish law that facilitate the effective exercise of criminal jurisdic-
tion in the prosecution of these acts.149 Above all, however, they 
opened up a possibility of protection for the victims of such crimes 
who, for the very first time, acquired prominence after having been 
lost for many years in processes of transition, with the restitution of 
their rights that this entails, including, amongst others, that known  
– and recognised by different domestic and international courts and tri-
bunals – as the human right to effective legal remedy. 
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Such a commendable goal also meant opening up the Pandora’s box 
of Spanish legal regulations in this field, which revealed their great 
potential, on the one hand, and their weaknesses and poor definition, 
on the other. Incidentally, it also brought to light ghosts from the past 
that had been trapped in a model of transition based on forgetting, to-
gether with the issue of legal accountability.

With regard to the Spanish legal system, significant efforts have 
been by lawmakers to not only co-operate with international criminal 
courts, but also to incorporate international crimes into the Spanish 
criminal code through specific criminal offences, in an attempt to pre-
vent impunity for crimes in the future. However, the failure to abolish 
pre-Constitution laws obstructs the process to prevent and do away 
with impunity for crimes in the past, which, in the case of Spain, con-
tinue to have recourse to the 1977 Amnesty Law, as well as the Su-
preme Court’s interpretations of the law. 

When the subject of Spanish law comes up in relation to impunity 
for international crimes, however, the most important issue is without 
doubt the interpretation and application of universal jurisdiction. It 
has been said that its original formulation, interpreted in extenso by 
the Constitutional Court, has been abused by groups more interested 
in the media impact than in effective entitlement to justice. All things 
considered, as Roldan maintains,150 “the Judiciary in Spain, with the 
limitless and even excessive endorsement of the Constitutional Court 
in its judgment regarding the Guatemala case, regardless of any ulte-
rior motives on the part of its creators, and with the support of British 
justice in the Pinochet case and Mexican justice in the Cavallo case, 
has carried out a civilising mission of great value in terms of precedent 
and public criticism and as an effective deterrent for despots both now 
and in the future. In this respect, one important development has been 
that the initiatives by the Spanish courts, aside from the use made of 
the international arrest warrants, which is a positive initiative, have 
already encouraged steps to be taken, in accordance with the political 
and judicial principle of preferential territorial jurisdiction, in relation 
to court actions against human rights violations in the whole of Latin 
America...”. For this reason alone it has been worth it.
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On the other hand, there is no doubt that, in practice, it has also 
given rise to situations that can only be appraised as negative, such as 
the irreconcilable antagonism between different judicial bodies and 
erratic judicial decisions, for example, regarding the subsidiary nature 
of jurisdiction or the need (or not) for elements that connect the facts 
being investigated with Spain, as discussed above. This, together with 
the internal and external pressures previously discussed in this paper, 
has led to an important step backwards in the form of the new reform 
of article 23.4 of 3 November 2009 that, in our view, has tended so 
much to one side that the institution of universal jurisdiction as a 
means of combating international crimes has become distorted, espe-
cially if we are to believe the Constitutional Court’s rulings at the time 
– and this is very important – on the right to effective legal remedy. 

If this is coupled with the Supreme Court’s current interpretation in 
the Scilingo case regarding the alleged crimes and the role of interna-
tional law following the acceptance of admissibility, it has then only to 
be said that the scope of action for prosecuting international crimes in 
Spain through the institution of universal jurisdiction has been seri-
ously impaired. Not only has the attribution of jurisdiction been re-
stricted, but, in cases where this obstacle has been overcome, others 
still remain, such as the classification of an offence under the Spanish 
Criminal Code at the time when it was committed – even though it 
bears no relation to Spain – and the possible existence of a statute of 
limitations on offences.

Lastly, the impunity that has existed and continues to exist for in-
ternational crimes committed in Spain also deserves a special men-
tion, especially those offences classified as crimes against humanity. 
The Supreme Court, with its judgment in the Scilingo case and the 
proceedings for abuse of judicial powers against judge Garzón who, 
regardless of the quality of investigation, based judicial actions on in-
ternational law to tackle barriers that have led to impunity, has not 
made things any easier.151 Sheltered behind the amnesty law and the 
rule of domestic law, it dispenses with any international law or princi-
ple, even though these, and the international community in which 
they are applied, are what establish and substantiate crime and its 
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prosecution, even in Spain. Furthermore, it even goes so far as to deny 
the validity of international law as part of the domestic legal order, in 
clear misalignment with the practice, jurisprudence and the Spanish 
Constitution itself.

However, as we have also seen, the jurisprudence in the Scilingo 
case, over and above the questionable arguments that have been 
made, is not the only possible interpretation. There are still prosecu-
tors and judges who are willing to defend that, if the norm emanates 
from the international community, it is this norm that shall set the 
content and date from which certain acts became classified and pros-
ecutable as international crimes; that their prohibition is imperative 
for all human beings, with the obligation erga omnes of this being en-
forceable. This means that, with the jurisdiction established, the per-
petrators of such crimes must be prosecuted and tried in accordance 
with the corresponding legal system, which, incidentally, must also 
form part of the Spanish legal system. Perhaps this will be the way to 
prevent the understanding of the rule of law based on the guaranteed 
protection of basic rights from constituting the guarantor of impunity 
and the denial of justice for the victims.

NO TES

1.	 Afterword to the final report, “The administration of justice and 
the human rights of detainees. Question of the impunity of perpe-
trators of human rights violations (civil and political)”, presented 
by M. Joinet to the Sub-Commission on Prevention of Discrimina-
tion and Protection of Minorities pursuant to Sub-Commission 
decision 1996/119 (E/CN.4/Sub.2/l997/20/Rev.1, 2 October 
1997, par. 51).

2.	 In these cases the use of the term “international community” is in-
tentional. In international law the term “society” implies the pres-
ence of fewer values and less institutionalisation, whereas the word 
“community” is reserved for cases in which a series of values is con-
sidered to be shared by all peoples, which, according to De Visscher, 
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also calls for the existence of a sense of community and the willing-
ness of particular collectives to ensure their conduct is in keeping 
with the higher good of a universal community. De Visscher, Ch., 
Theories and Realities in International Law, pub. by Bosch, Barce-
lona, 1962, p. 95. In this regard, the distinctive idea put forward by 
Barbé in his analysis of the text by Poch, in which he refers to the 
community as a way of being that implies integration, as to society 
which is a way of being that is equivalent to the sum of its parts, 
would appear highly appropriate. Barbé Izuel, E., Relaciones Inter-
nacionales, Tecnos, 3rd ed., Madrid, 2007, p.132. This meaning of 
the term “international community” has been used extensively in 
international law doctrine when placing special emphasis on the 
common values of the international system. See amongst others, 
Carrillo Salcedo, J., El derecho internacional en un mundo en cam-
bio, Tecnos, 1984, pp. 25-37, 214 and Dupuy, R., “Communauté in-
ternationale et disparités de développement: cours général de droit 
international public.” Recueil des Cours, vol. 165, 1979-IV, pp. 21. 

3.	 A similar verdict was given by the International Law Commission, 
in the commentaries on article 19 of the draft articles on the  
responsibility of states during the 28th session period. Examples of 
the changes and new developments introduced in international 
law as the consequence of new protected values and possessions of 
mankind referred to include the distinction between enacting reg-
ulations and jus cogens norms and “the development of the princi-
ple that an individual who is an organ of the state and by his/her 
conduct has breached international obligations of specific content 
must him/herself, even though he/she acted as an organ of the 
state, be regarded as personally punishable...”. International 
Court of Justice Yearbook, 1976, vol. II (part two), par. 15-16.

4.	 With regard to this, amongst others see Schreuer, Ch., “The Wan-
ing of the Sovereign State: Towards a new paradigm for interna-
tional law?” in European Journal of International Law, vol. 4, no. 
4, 1993, pp. 447-471.
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5.	 Without entering into the dichotomy of real sovereignty and for-
mal sovereignty, it is interesting to point out here that the ap-
proach put forward by Chaumont back in 1960 that refutes the ex-
cessively absolute character of the idea of sovereignty given the 
existing uncertainty over the spheres of reserved state authority, 
following on from which current mutations and even the per
meability of borders that has been referred to do not necessarily 
alter the construct on which public international law is based. 
Chaumont, Ch, “Recherche du contenu irréductible du concept de 
souveraineté internationale de l’Etat”. Hommage d’une généra-
tion de juristes au Président Basdevant, Pedone, Paris, 1960, 
pp.114-151. Along the same lines, but based on the analysis of the 
effects of the current globalisation process, see Hinojosa Martinez, 
L.M., “Globalización y soberanía de los Estados” in Revista Elec-
trónica de Estudios Internacionales, no. 10, 2005. See www.reei.
org/reei%2010/LM.Hinojosa%20Martinez(reei10).pdf.

6.	 Extract from jurisprudence at the Inter-American Court Of Hu-
man Rights in relation to crimes against humanity. Judgment, 26 
September 2006, the case of Almonacid Arellano et al. v. Chile, 
Series C, no. 154, par. 152. This in fact required the reformulation 
of international law, as Miaja de la Muela claimed in 1950. Accor
ding to this professor of international law, in order to criminally 
prosecute individuals using international law – as has occurred in 
practice – “it was necessary to transcend the conception according 
to which the sole emphasis of international law is to regulate inter-
state relations”. Miaja de la Muela, A., “El genocidio, delito inter-
nacional” in Revista Española de Derecho Internacional, vol. IV, 
no. 2, 1951, pp. 363-408, p. 370

7.	 The conceptualisation of this sphere of international law as “crim-
inal” should be accepted with certain reservations in that it as-
sumes the partitioning of this code of laws through the transpos-
ing of categories of domestic law that do not always dovetail with 
those of international law. Nevertheless, bearing in mind the 
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aforementioned reservations, use of this term is made throughout 
this paper as it is a useful instrument for expressing the unique-
ness of what is being analysed here, and a it is category that is gen-
erally accepted, whereas it has rarely been defined. From the in-
ternational point of view, a definition of this is given in Bollo 
Arocena, Mª, D. Derecho Internacional Penal. Estudio de los 
crimes internacionales y de las técnicas para su represión. Servi-
cio editorial, Universidad del País Vasco, 2004, pp. 52 ff.

8.	 In this respect it is important to make a clear distinction between 
behaviour that involves the violation of an international obligation 
aimed directly at the individual and that which has an internatio
nal element, but where there is no international responsibility inas-
much as the obligation is directed at the state. On this subject, in 
particular see, Jiménez Cortés, C. “La responsabilidad del individ-
uo ante el derecho internacional: hacia una sistematización de los 
delitos” in Yearbook of the United Nations Association of Spain/
Agenda ONU. Anuario de la Asociación para las Naciones Uni-
das en España, no. 1, 1998, pp. 39-59. 

9.	 In relation to this, Mariño Menéndez states that “international law 
normally applies to individuals through the jurisdiction of the 
state. It is primarily through internal procedures and mechanisms 
of domestic law that the state applies international laws that affect 
and protect individuals who are subject to their jurisdiction.” Ma
riño Menéndez, F., Derecho Internacional Público. (Parte Gene
ral), ed. Trotta, Madrid, 1999, p.173. 

10.	 In this respect, albeit in specific reference to mercenaries, Jiménez 
Piernas has stated that “the relational structure determined above 
all by the principles of sovereign equality and non-interference 
has traditionally been unconcerned about the role of the individu-
al in international society, and the legal status of this role must in-
evitably entail – amongst many other things – the application of 
the principle of cooperation between states...”. Jiménez Piernas, 
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“La codificación del derecho de la responsabilidad internacional: 
un balance provisional (1988)” in AEPDIRI, La responsabilidad 
internacional. Aspectos de Derecho Internacional Público y de 
Derecho Internacional Privado, XII AEPDIRI seminars, 1989, 
Alicante, 1990. p. 82

11.	 In historical terms, the earliest references to possible criminal as-
pects of international law – besides what was set out by different 
civilisations since ancient times regarding piracy and the laws of 
war and in relation to mankind – go back to the nineteenth centu-
ry and offences connected with armed conflicts and their control, 
which resulted in The Hague Conventions on the peaceful settle-
ment of disputes. De la Cuesta Arzamendi, J.L., “Derecho penal 
internacional y derechos humanos” in Beristain. A; De la Cuesta 
Arzamendi, J.L. (directors), Protección de los derechos humanos 
en el derecho penal internacional y español. VII Cursos de Verano 
de San Sebastián, 1988, Serv. Ed. Universidad del País Vasco, 
1989, p.15. On this subject, amongst others, see also: Sunga, L., 
Individual responsibility in international law for serious human 
rights violations, Martinus Nijhoff, The Hague, 1992, pp. 17 ff. As 
far as their origin is concerned, broad speaking it was from the end 
of the First World War onwards that certain offences committed 
by individuals – always in connection with armed conflicts – be-
gan to be considered as crimes in accordance with international 
regulations, chiefly the Hague Conventions of 1907 on the laws of 
war and war crimes, although it is generally accepted that the deci-
sive watershed was the Agreement for the prosecution and pun-
ishment of the major war criminals of the European Axis (London 
Agreement) of 8 August 1945, which served as the legal basis for 
the Nuremberg Trials. Charter of the International Military Tribu-
nal, published in American Journal of International Law, vol. 39, 
1945, special supplement, pp. 259 ff.

12.	 See the development, or rather lack of development, of this and 
many other issues concerning the individual and more specifically 

01-80 WP 2011-1 ING.indd   47 27/10/2011   12:36:32



48

the paralysis in the International Law Commission’s drawing up of 
a code of offences against the peace and security of mankind in 
1954, a victim of the Cold War after its height at the end of the Sec-
ond World War. Following five sessions of debates, a draft version 
was adopted at the ILC’s sixth meeting and submitted to the Ge
neral Assembly (Yearbook of International Law Commission, 
1954, vol. II, pp. 150-152, supp. No. 9, doc. A/2693 and corr. 1). 
However, once consensus was reached on the first draft, work was 
paralysed by General Assembly itself until a definition was found 
for the concept of “aggression”, which was already creating con-
siderable problems.

13.	 The main areas where progress at the policy-making level was 
made during this period were undoubtedly the International Con-
vention on the Suppression and Punishment of the Crime of 
Apartheid (adopted and opened for signature and ratification by 
the General Assembly on 30 November 1973), the Convention on 
the Non-Applicability of Statutory Limitations to War Crimes and 
Crimes against Mankind (adopted and opened for signature  
and ratification by the General Assembly on 26 November 1968), 
and the Protocols Additional to the Geneva Conventions of 1949, 
adopted in Geneva on 8 June 1977. In spite of its non-conventional 
nature, mention is also made of General Assembly Resolution 
3074 (XXVIII) of 3 December 1973 on the Principles of Interna-
tional Cooperation in the Detection, Arrest, Extradition and Punish
ment of Persons Guilty of War Crimes and Crimes against Hu-
manity.

14.	 After the Nuremberg and Tokyo processes had come to an end, the 
UN General Assembly, through Resolution 177 (III), 21 November 
1947, entrusted the recently created International Law Commis-
sion, amongst others, with preparing a draft code of offences 
against the peace and security of mankind, a process that became 
paralysed in 1954. It was not until 1978 that the subject was again 
put back on the agenda and even later still, in 1981, when the Ge

01-80 WP 2011-1 ING.indd   48 27/10/2011   12:36:32



49

neral Assembly entrusted the ILC with continuing work on the draft 
code. A text of the draft articles was provisionally adopted by the 
Commission on a first reading in 1991. Yearbook of the Interna-
tional Law Commission, 1991, vol. II, UN doc. A/CN.4.SER A 
1991/Add.1 (part 2).

15.	 Ibid.

16.	 This refers to the statutes of the international criminal courts set 
up by the Security Council, such as the International Tribunal on 
War Crimes in Former Yugoslavia, Security Council, resolution 
827 (1993), 25 May 1993, and the International Criminal Tribunal 
for Rwanda, Security Council, resolution 955 (1994), 8 November.

17.	 Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Hu-
man Rights Law and Serious Violations of International Humani-
tarian Law. General Assembly, resolution 60/147, adopted 16 De-
cember 2005.

18.	 This refers to the important jurisprudence emanating from the 
Inter-American Court of Human Rights that, since the Barrios Al-
tos case and through a new interpretation, has turned to interna-
tional regulations on international crimes regarding the account-
ability of states party to the Convention that have not prosecuted 
and tried such crimes. For a study of this jurisprudence in the 
same collection, see Sánchez Montero, J., Corte Interamericana, 
crímenes contra la humanidad y construcción de la paz en 
Suramérica, ICIP working papers: 2010/02, available in electron-
ic format from the ICIP website: http://www.gencat.cat/icip/pdf/
WP10_2_CAST.pdf. The European Court of Human Rights ex-
pressed a similar opinion in the Kolk and Kislyiy v. Estonia case. 
ECHR, judgment of 17 January 2006, Kolk and Kislyiy v. Estonia 
case, no. 23052/04 and 24018/04.
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19.	 Its mere creation – with all the objections that were made about 
the text, about its “relative” universality and, as Tallgren says, 
even in relation to its meaning – is one of the clearest successes 
that there has been recently in community values in spite of – or 
precisely because of – the vehement opposition expressed by the 
United States, Russia, China and India, amongst many others. As 
for the questioning of the retributivist, as to the utilitarian, mean-
ing of contemporary criminal law, see the interesting article by 
Tallgren, I. “The sensibility and sense of international criminal 
law” in EJIL, 2002, vol.13, no. 3, pp. 561-595.

20.	For a follow-up of the cases and the content of the relevant legisla-
tion, see the Nizkor website, www.derechos.org/nizkor. In relation 
to this subject, also see the aforementioned articles in the same col-
lection by J. Sánchez Montero, Corte Interamericana... op. cit.

21.	 Cross-border here refers to the generic concept of universal juris-
diction that consists of “the ability of the court of any state to try 
persons for crimes committed outside its territory which are not 
linked to the state by the nationality of the suspect or the victims 
or by harm to the state’s own national interests.” Definition by 
Amnesty International, Universal jurisdiction: the duty of states 
to enact and implement legislation. AI Index: IOR 53/002-
018/2001, September 2001. See: www.amnesty.org. 

22.	Judgment 237/2005 of Chamber no. 2, Spanish Constitutional 
Court, 26 September 2005, regarding the appeal for the protection 
of individual constitutional rights (writ of amparo) lodged by Ri
goberta Menchú (et al.), court consideration no. 7.

23.	Law 46/1977, 15 October, published in the Spanish State Gazette/
BOE, no. 248, October 1977.

24.	For more details on this law, see Espuny Tomás, M. J. and Paz 
Torres, O., (coords.) 30 años de la ley de amnistía (1977-2007). 
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Dykinson, Madrid, 2009. A study from the point of view of the im-
plications regarding impunity can be found in Chinchón Álvarez, 
J., “El viaje a ninguna parte: Memoria, leyes, historia y olvido 
sobre la guerra civil y el pasado autoritario en España. Un exa-
men desde el derecho internacional” in Revista del Instituto In-
teramericano de Derechos Humanos, 2007, no. 45 (January-
June), pp. 119-233, in http://eprints.ucm.es/6980/1/Articulo_ 
Transicion_Espa%C3%B1ola_Revista_IIDH.pdf

25.	Chinchón, Ibid, p. 123.

26.	A detailed study of the existing means and, according to the au-
thoress, the impossibility of enforcing them in the current legisla-
tive context can be found in Gil y Gil, A., La justicia de transición 
en España. De la amnistía a la memoria histórica, ed. Atelier, 
Barcelona, 2009.

27.	Law 52/2007, 26 December, published in the Spanish State Ga-
zette/BOE, no. 310, 27 December 2007, pp. 53410.

28.	The National High Court or Audiencia Nacional, is a special court 
with nationwide jurisdiction for serious crimes committed in 
Spain and crimes committed outside Spanish territory where the 
law declares that Spain has corresponding jurisdiction. The deci-
sions of the National High Court may be subject to review by the 
Supreme Court.

29.	Ruling of the National High Court’s Central Court of Investigation 
No. 5, adopted 16 October 2008. Fast-track preliminary proceed-
ings 399/2006V, at: http://www.derechos.org/nizkor/espana/
doc/compet.html. Two months later, on 18 November 2008, 
Garzón deferred responsibility in the case to local courts in the 
places where mass graves that he had ordered exhumed the previ-
ous month were located, a decision that was ratified on 2 Decem-
ber 2008 by the Plenary Meeting of the National High Court’s 
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Criminal Chamber (Pleno de la Sala de lo Penal), which was effec-
tively a formal appeal by state prosecutors of Judge Garzon’s juris-
diction, which virtually annulled all of the acts and resolutions 
adopted by the judge between 16 October and 18 November 2008. 
Writ of the National High Court’s Criminal Chamber on dossier 
34/08, of 2 December 2008.

30.	As referred to by the Human Rights Committee in the final obser-
vations in the examination of the regular report submitted by 
Spain in October 2008. In paragraph 9 of the observations, it 
states, “While taking note of the recent decision of the National 
High Court to consider the question of the disappeared, the Com-
mittee is concerned at the continuing applicability of the 1977 am-
nesty law.” HRC, 49th session period, final document CCPR/C/
ESP/CO/5 of 5 January 2009. 

31.	 See the legal arguments of the ruling, 16 October 2008, op.cit.

32.	A reference to these developments can be found in the Interna-
tional Commission of Jurists’ Impunity and gross violations of 
human rights. ICJ Practitioner’s guide no.3 (in Spanish), ICJ, Ge-
neva, 2008, pp. 10-17, in electronic format from http://icj.org/
dwn/database/PGNo-3-ElectrDistribution.pdf

33.	Ibid., paragraph 9.

34.	The Spanish government’s response to the draft of the concluding 
observations was that “the Spanish Government further wishes to 
stress that the Committee is calling into question a decision that 
was supported by the whole of Spanish society and that contribu
ted to the transition to democracy in Spain. The law in question 
was called for by the entire democratic opposition and was one of 
the first laws to be approved by consensus by the same parliament 
that approved the 1978 Constitution. Not only Spanish society, but 
also public opinion worldwide knows about and has always sup-
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ported the transition process in Spain, which was made possible in 
part by this law. 

	 The Spanish Government therefore regrets the inclusion of this 
point in the Committee’s observations, and believes the Commit-
tee has made procedural errors in terms of its sphere of compe-
tence (failure to refer to the relevant provision of the Covenant), 
due process (failure to provide an opportunity for defence during 
the process) and ascertaining the facts (lack of knowledge of the 
origin and social significance of the Amnesty Act). “Commentaries 
by the government of Spain on the final observations of the Hu-
man Rights Committee,” of 8 January 2009, Doc. CCPR/C/ESP/
CO/5/Add.1, 13 January 2009. 

35.	Or what is known in legal terms as malfeasance. 

36.	Summons issued by investigating magistrate, Luciano Varela Cas-
tro, in special case no. 20048/2009 regarding the indictment for 
abuse of judicial power of the judge Baltazar Garzón in the case of 
the victims of the Franco era, 3 February 2010. To reaffirm his po-
sition, he states in point c) that “it is manifestly contrary to law to 
not exclude (i.e. to include) the criminal nature of the acts de-
nounced by the amnesty established in law 46/1977, 15 October”.

37.	On the subject of Garzón’s indictment for abuse of judicial power 
in relation to crimes during the Franco era, see Chinchón Álvarez, 
J., and Vicente Márquez, L. “La investigación de los crimes cometi-
dos en la guerra civil y el franquismo como delito de prevaricación. 
Análisis crítico del auto del Tribunal Supremo de 3 de febrero de 
2010 desde la perspectiva del derecho internacional” in Revista 
Electrónica de Estudios International, 2010, no.19. See: http://
www.reei.org/index.php/revista/num19/articulos/investigacion-
crimenes-cometidos-guerra-civil-franquismo-como-delito- 
prevaricacion-analisis-critico-auto-tribunal-supremo-3-febrero-
2010-desde-perspectiva-derecho-internacional. A less favourable 
opinion of the judge’s performance in this case is that of Gil y Gil, 
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La justicia de transición en España. De la amnistía a la memoria 
histórica, Atelier, Barcelona, 2009, pp. 157-166.

38.	Ley Orgánica del Poder Judicial

39.	Ibid.

40.	Organic Law 6/1985 on Judicial Powers (Judicial Powers Act), of 
1 July, published in the Spanish State Gazette/BOE, no. 157, of 2 
July 1985. Section 4 of article 23 of the 1985 law underwent three 
minor amendments prior to 2009 whereby new criminal offenc-
es were added to this jurisdiction, specifically the corruption of 
minors, genital mutilation and human trafficking. See Organic 
Law 11/1990, of 30 April, which amended Title VIII of Book II of 
the Criminal Code, endorsed by Organic Law 10/1995, of 23 No-
vember, published in the Spanish State Gazette/BOE, no. 104, 1 
May 1999; Organic Law 3/2005, 8 July, which amended Organic 
Law 6/1985, 1 July, on Judicial Powers, for the extraterritorial 
prosecution of the practice of female genital mutilation, pub-
lished in  the Spanish State Gazette/BOE, no. 163, 9 July 2005 
and Organic Law 13/2007, 19 November, for the extraterritorial 
prosecution of illegal immigration and human trafficking, pub-
lished in the Spanish State Gazette/BOE, no. 278, 20 November 
2007.

41.	 Progressive Union of Prosecutors in Spain.

42.	Legal proceedings against those responsible for the end period of 
the dictatorship in Argentina, lodged on 28 March 1996 and de-
clared admissible by the judge assigned to the National High 
Court’s Central Court of Investigation No. 5, Baltazar Garzón, and 
legal proceedings against the Chilean military junta headed by Au-
gusto Pinochet, lodged on 4 July 1996 and declared admissible by 
the judge assigned to the National High Court’s Central Court of 
Investigation no. 6, Manuel García Castellón. Subsequently, the 
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examination of the criminal offences within the context of the so-
called “Operation Condor” led to judge García Castellón deferring 
jurisdiction to the Central Court of Investigation No. 5, the as-
signed judge of which was the judge Baltazar Garzón, who took 
charge of the proceedings from then on.

43.	House of Lords, Judgment – Regina v. Bartle and the Commis-
sioner of the Police of the Metropolis and Others Ex Parte Pinochet 
on appeal from the Divisional Court of the Queen’s Bench Division 
on 24 March 1999, see http://www.parliament.the-stationery- 
office.co.uk/pa/ld199899/ldjudgmt/jd990324/pino1.htm. While 
Adolfo Scilingo had been remanded in custody in 1997 for his re-
sponsibility in the death flights in Argentina, it was the arrest of 
Pinochet in London in October 1998 that brought to light this new 
phenomenon of universal jurisdiction in the media, envisaged in 
Spain under article 23.4 of its Judicial Powers Act since 1985. His 
arrest, which in overall terms has to be considered positive, in-
volved amongst other things a reopening of the debate on this 
model for the exercise of jurisdiction. On the Pinochet case, see, 
amongst other, GARCÍA ARAN, M., and LÓPEZ GARRIDO, D. 
(coord.), Crimen internacional y jurisdicción internacional. El 
caso Pinochet, Tirant lo Blanch, Valencia, 2000, and, strictly 
speaking from the international law perspective, REMIRO BRO-
TONS, A., El caso Pinochet. Los límites de la impunidad. Política 
Exterior, ed. Biblioteca nueva, Madrid, 1999.

44.	Tribunal Supremo, the highest judicial body in Spain for all mat-
ters other than constitutional issues, for which the Constitutional 
Court is responsible.

45.	Sentence 237/2005 of the Constitutional Court, 26 September 2005.

46.	On the effects and repercussions of the Pinochet case in Chile, see 
Brett, S. (author) and Collins, C., (ed.) El efecto Pinochet. A diez 
años de Londres, 1998. Report of a conference at the Diego Por-
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tales University, Santiago. Chile, 8-10 October 2008, http://www.
ictj.org/images/content/2/0/2066.pdf

47.	Statements by the then Chief Prosecutor at the National High 
Court, Eduardo Fugairiño, to the Chilean newspaper “El Mercurio” 
on 2 October 1997, which coincided with an unsigned document 
submitted to the Supreme Court’s Board of Procurators General, 
on the same date, colloquially known as “Fugairiño’s document”. 
See http://www.derechos.org/nizkor/arg/espana/fuga.html

48.	See judgment 327/2003, which ruled on appeal no. 803/2001, 
handed down by the Supreme Court’s Judicial Chamber for Crimi-
nal Cases on 25 February 2003, court considerations nos. 10 and 
11, also listed in judgment 237/2005 of the National High Court, 
op. cit., court consideration no. 6.

49.	Ibid, court consideration no. 9.

50.	According to a statement by the court itself, this type of interpreta-
tion should be qualified as a “teleological reduction”, which it then 
qualifies as “contra legem, based on corrective criteria that cannot 
even by implication be considered to be present in the law and that 
are also clearly contrary to the purpose that the institution embo
dies...”. Ibid., court consideration no. 8. 

51.	 actio popularis

52.	Ibid. Court consideration no. 9.

53.	In the case of the Supreme Court, for example, a standard feature 
of its decisions was to make continually make express reference to 
the grounds for its judgment of 2003, which was overturned by 
the Constitutional Court’s aforementioned judgment 237/2005, 
in which a large part of the legal arguments in the earlier ruling 
were revised. On this subject, see the following section. An analy-
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sis of the Constitutional Court’s judgment and its consequences is 
to be found in Alcácer Guirao, R., “El principio de justicia univer-
sal en la jurisprudencia española reciente”, in Cuerda Riezu, A., 
and Jiménez García, F., Nuevos desafíos del derecho penal inter-
nacional. Terrorismo, crímenes internacionales y derechos fun-
damentales, ed. Tecnos, Madrid, 2009, pp. 465-487.

54.	See further on this document, section 5.

55.	Resolution of the Plenary Session of the National High Court’s 
Criminal Chamber regarding the interpretation of the judgment 
by the Constitutional Court on Guatemala, on 3 November 2005. 

56.	Reference here is made to the indirect limitation introduced by 
way of article 7 of the Law on Cooperation with the International 
Criminal Court, (Ley Orgánica de Cooperación con la Corte Penal 
Internacional, 18/2003, 10 December 2003). This establishes a 
prima facie subordination to the proceedings of the Court where it 
has jurisdiction, where the authors of crimes are not Spanish na-
tionals and when the events have not taken place in Spain. This 
subordination is qualified, however, on the one hand, by the re-
quirements that must be complied with in order for the Court to 
act and, on the other, by the fact that deferral is temporary while 
the prosecutor or Court acts, with the possibility being left open, 
as stipulated in paragraph 3, of criminal proceedings again being 
filed when this does not happen. See: Pigrau Solé, A., La jurisdic-
ción universal y su aplicación en España: la persecución del ge
nocidio, los crímenes de guerra y los crímenes de lesa humanidad 
por los tribunales nacionales. Generalitat de Catalunya-OPPDH, 
2010, pp. 117-120.

57.	 Resolution of the National High Court, of 3 November 2005, 
op.cit. paragraph 3.

58.	Ibid., paragraph 4.
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59.	Order of Section Two of the National High Court’s Criminal 
Chamber, 8 March 2006, whereby the case concerning the deaths 
of the Spanish journalist José Couso and the Ukrainian journalist, 
Taras Protsyuk, was dismissed. It should be noted that, in this 
case, the argument put forward by the Court for dismissing the 
case was that it considered that the death of Couso, which oc-
curred in the context of an armed conflict, did not fall within the 
scope of a war crime. An appeal against the order was lodged be-
fore the Supreme Court, which in a judgment of 11 December 
2006 recognised Spanish jurisdiction, which led to the case being 
reopened. Following a subsequent order by the National High 
Court, 23 October 2009, that declared a stay of proceedings, the 
case returned to the Supreme Court. For a follow-up of the case, 
see: http://www.josecouso.info/rubrique.php3?id_rubrique=4

60.	In the case of comparative law, it used the examples of Germany, 
France and Belgium, where the proof of certain links is called for 
in war crimes. As for the reform, reference was made to the intro-
duction in July 2005, Organic Law 3/2005 of 8 July, op.cit., of the 
requirement of the presence in Spanish territory of those respon-
sible for mutilations. This argument, however, could also be valid 
for defending just the opposite given that lawmakers, taking ad-
vantage of the opportunity to include a new section to add some 
general requirements, did not add any requirements on that occa-
sion.

61.	 Supreme Court judgment 645/2006 of 20 June 2006, which ruled 
on an appeal for procedural defect and infringement of the law 
brought by Zhiznen Dai, Ming Zao, Victor Manuel Fernández 
Sánchez and others, against an order by the National High Court 
that had rejected its jurisdiction in the case of possible genocide 
against the Falun Gong movement.

62.	With regard to the validity of its interpretation, contrary to the 
Constitutional Court’s assertion, the Supreme Court declared that 
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“the teleological reduction of the literal scope of a law is also spe-
cifically permitted in the interpretation of criminal offences and 
criminal laws in general by constitutional jurisprudence,“ (Court 
consideration no. 2.a), adding further on that “an interpretation, 
such as that of Supreme Court judgment 327/2003, based on the 
fundaments of two indisputable legal principles, as are the princi-
ple of non-intervention (art. 2.7 of the Charter of the United Na-
tions) and that of universal jurisdiction, can never be an arbitrary 
or unfounded interpretation, above all when such fundaments are 
accepted in the doctrine and practice of other European courts 
that have come to similar conclusions, on the basis of actual laws 
and are analogous to our own.“ (Court consideration no. 2.6.d).

63.	Ibid. Court consideration no. 2.10.

64.	As an example, see the beginning of court consideration no. 2, 
where it points out that “in judgment 237/2005 the Constitutional 
Court misconstrued our judgment”, and court consideration no. 
2.7 where it states, “The findings of the Constitutional Court on 
this point are manifestly incorrect.” 

65.	Ibid. Court consideration no. 2.

66.	Ibid. Court consideration no. 2.11 as a conclusion to the legal argu-
ments.

67.	Judgment 227/2007 issued by the Spanish Constitutional Court 
on 22 October 2007 in relation to the appeal for the protection of 
constitutional rights (writ of amparo) lodged by Zhi Zhen Dai and 
others. The outcome of the appeal was identical to judgment 
237/2005, with use made of the same arguments used on many 
other occasions.

68.	According to Alcácer, whose opinion is shared by the authoress, 
with this the Constitutional Court rejected “– as being contrary to 
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the right to have due process – a specific interpretation of the 
same, i.e. the interpretation upheld by the Supreme Court, in the 
acknowledgment that the legislature’s choice to introduce a crite-
rion of universal jurisdiction cannot be repealed or amended by 
Chamber No. 2.” Alcácer Guirao, R., “El principio de...” op. cit., p. 
486. On the other hand, in support of the Supreme Court’s inter-
pretation for all the reasons voiced there, amongst others, see Jaén 
Vallejo, M. Legalidad y extraterritorialidad en el derecho penal 
internacional. Atelier, Barcelona, 2006, p. 123-4.

69.	Order 178/2006 of the National High Court’s Criminal Chamber, 
16 February 2006. On the basis of this order and given the un-
willingness shown by the Guatemalan authorities to cooperate in 
the investigation (expressed by the Constitutional Court (Corte 
de Constitucionalidad) of Guatemala in a decision on 12 Decem-
ber 2007), the National High Court’s Central Court of Investiga-
tion no.1 set in motion a series of actions, described by Zapatero 
as being “unparalleled from the point of view of comparative law” 
in that it resorts to the media “as a vehicle of private coopera-
tion”. For more details on this subject, see Zapatero, P. “Acción 
judicial lateral en la lucha contra la impunidad” in Revista Es-
pañola de Derecho Internacional, 2008, vol. LX, no. 1, pp. 303-
307, p. 304.

70.	See, for example, the Order of the National High Court’s Criminal 
Chamber of 10 January 2006 which granted leave for action 
against the former President of China, Jiang Zemin, the ex-Prime 
Minister Li Peng and five other senior officials of the People’s Re-
public of China, and the court order of the National High Court’s 
Central Court of Investigation no. 1, 5 August 2008.

71.	 On the cases open in Spain, see Pigrau Solé, A., La jurisdicción 
universal...op.cit., pp. 85 ff. 

72.	Opinion previously expressed by the authoress in an unpublished 
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paper, “La cal y la arena del crimen de lesa humanidad en la sen-
tencia del Tribunal Supremo sobre el caso Scilingo”, presented at 
the discussions on international human rights in the twenty-first 
century, Los derechos humanos en la sociedad international del 
siglo XXI. Jornada en conmemoración del 60º aniversario de la 
Declaración Universal de los Derechos Humanos, organised by 
AEPDIRI and sponsored by the Human Rights Office/Diplomatic 
School, Spanish Ministry of Foreign Affairs and Cooperation, Ma-
drid, 10 December 2008.

73.	On 1 October 2007 the Supreme Court accepted in part the request 
for a judicial review against judgment 16/2005 of 19 April, issued 
by the National High Court’s Central Court of Investigation no. 3, 
which condemned Adolfo Scilingo to 640 years of imprisonment 
for a crime against humanity. Judgment 798/2007, 1 October 
2007, issued by a Plenary Session of the Supreme Court’s Judicial 
Chamber for Criminal Cases, section 2. http://www.derechos.org/
nizkor/espana/juicioral/doc/sentenciats.html.

74.	Section 4, court consideration no. 7.

75.	 Section 3, court consideration no. 7.

76.	Section 3, court consideration no. 6.

77.	 principal de la legalidad

78.	See section 4.b further on in this paper.

79.	Section 10, court consideration no. 7.
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ticle by Capellà i Roig, M. “Los crímenes contra la humanidad en el 
caso Scilingo” published in REEI, 2005, vol. 10, www.reei.org
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rant lo Blanch, 2010, section 254. 

88.	While article 93 does refer to the enforcement of treaties and reso-
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tion of the treaty or resolution, not its transposition.

89.	So, for example, and to use the same references as those used by 
the Court itself further on in section 5, recital 7, in the case of the 
International Criminal Court, one juridical act was the law author-
ising ratification and had to follow the parliamentary process of 
article 93, – Organic Law 6/2000 of 4 October – and another was 
the publication of the instrument of ratification with the text of the 
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27 May 2002. 
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90.	In this respect, the Supreme Court’s Judicial Chamber for Crimi-
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“pursuant to article 96 of the Constitution, provisions agreed in 
treaties shall apply in the domestic legal system and, moreover, in 
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ty ratified by Spain, on the basis of which it is enacted”. Paragraph 
2 of the statement of reasons, law 4/1998, 1 July, concerning coop-
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Spanish State Gazette/BOE, no. 157/1998, 2 July 1998.
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15/1994, of 1 June, for cooperation with the International Tribu-
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tions of international humanitarian law committed in the territory 
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June 1994, paragraph 5 of the statement of reasons.
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vista Electrónica de Estudios Internacionales, 2002, no. 5, avail-
able at: http://www.reei.org/reei5/XFdez.pdf
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p. 13, Fernández Pacheco, C., “La jurisprudencia española en apli-
cación del principio de jurisdicción universal. El caso de la represión 
en Argentina” in Repositorio Institucional de la Universidad de 
Alicante (RUA),2008, http://rua.ua.es/dspace/bitstream/10045/
9005/1/La%20jurisprudencia%20espa%C3%B1ola%20en%20
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jurists. This is the case of Gil y Gil, A., in the article “La Sentencia 
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http://www.crimeshumanite.be/data/documents/sentencia_de_
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97.	The basis for this is judgment 283/2006, according to which the 
rule of law requires an “absolute reservation of law over criminal 
matters, which implies compliance with the requirements referred 
to. Significantly, the Supreme Court took advantage of this to 
point out that, according to an interpretation by the Constitutional 
Court, the reference to “legislación vigente” (prevailing legisla-
tion) in article 25.1 of the Spanish Constitution should be under-
stood simply as “ley” (law). Supreme Court, judgment 798/2007 
op cit., section 1, court consideration no. 6. 
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new article 607 b) set out in article 160 of Organic Law 15/2003, of 
25 November, in force from 1 October 2004, which amended Or-
ganic Law 10/1995 of 23 November, of the Criminal Code. Spanish 
State Gazette/BOE no. 283, 23 November 2003. 

100.	In this respect, see the comments made by the prosecutor in the 
report submitted on 9 July 2008 in favour of admissibility in the 
case of SS Totenkopf, reproduced by the examining judge who 
aligned himself with the prosecutor in the ruling to grant leave to 
admit proceedings in the case of the Spanish victims of the Na
tional Socialist camps, by the National High Court’s Central Court 
of Investigation no. 2, 17 July 2008, preliminary proceedings 
211/08L, both of which are available at: http://www.derechos.org/
nizkor/espana/doc/klm10.html. In this same context, at the doc-
trinal level, see the article by Castresana, C. in “De Nüremberg a 
Madrid: la sentencia del caso Scilingo”. Jueces para la Democra-
cia. Información y debate. November 2005, no. 54, pp. 3-11, p. 5.

101.	 Judgment of the Inter-American Court of Human Rights on 26 
September 2006, the case of Almonacid Arellano et al. v. Chile, 
(Series C No. 154), especially paragraphs 100-105 and 151-153. 
See: http://www.derechos.org/nizkor/chile/doc/almonacid.html
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23052/04 and 24018/04, adopted on 17 January 2006. See 
http://www.justiciaviva.org.pe/nuevos/2006/octubre/19/
TEDH.doc

103.	Paragraph 2, section 4, court consideration no. 6.

104.	Judgment of Supreme Court’s Judicial Chamber for Criminal 
Cases, section 1, on 27 December 2007, no. 1092/2007, RJ, 
2008\49, court consideration no. 4. For other jurisprudence re
ferences in a similar vein, see, amongst others, Remiro Brotons, 
A., Derecho Internacional Público, Mc Graw Hill, 2007, p. 631.

105.	 Evidence of this can be seen in, amongst other things, all of the 
cases connected with crimes committed during the Second World 
War that continue to be considered today in different countries 
– including Spain – and the Convention on the Non-Applicability 
of Statutory Limitations to War Crimes and Crimes against Hu-
manity, adopted on 26 November 1968 and in force from 1970 
onwards; the Statute of the International Criminal Court, signed 
17 July 1998, and the Inter-American Court of Human Rights, 
which, in the Almonacid Arellano case and as regards non-imple-
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Chile as it was not signatory to the 1968 Convention de 1968, de-
clared that “the Court believes that the non-applicability of sta
tutes of limitations to crimes against humanity is a norm of ge
neral international law (jus cogens), which is not created by said 
Convention, but it is acknowledged by it. Hence, the Chilean 
State must comply with this imperative rule”. Inter-American 
Court of Human Rights, case of Almonacid Arellano, op.cit., pa
ragraph 153.

106.	See the Ruling by the Supreme Court investigating magistrate, 
Luciano Varela Castro, of 3 February 2010 op. cit., in which the 
judge declared that “Neither has international law established in 
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an unambiguous way the non-applicability of statutory limita-
tions for such offences. It did not do so at the time of the facts. It 
does it do so now.” p.36. Such a statement ignores not only the 
wider backdrop of all that has gone before (see details in the pre-
vious footnote), but also the observations by the Human Rights 
Committee on Spain in the 2008 op. cit., in which it recalls “that 
crimes against humanity are not subject to a statute of limita-
tions”. Doc CCPR/C/ESP/CO/5, op. cit. Whether or not it is ap-
plicable in Spain is another matter, but this has little or nothing 
to do with the denial, at the international level, of the very exis
tence of the law. 

107.	 Court consideration no. 6.

108.	In this case, given that they are crimes that were committed in 
Spanish territory, universal jurisdiction is not an issue, meaning 
that in principle the corresponding courts are the ones where the 
crime was committed, and not the National High Court. This in-
terpretation was endorsed in practice with the sudden inhibition 
of the judge, Baltazar Garzón, in the case of the victims of the 
Franco regime in a Ruling of 18 November 2008 and the subse-
quent Ruling of the National High Court’s Criminal Chamber of  
2 December 2008, confirming his lack of jurisdiction. For all  
of these, see: http://www.derechos.org/nizkor/espana/impu/ 
#mall. On this aspect, also see the case presented in Argentina 
before Federal Court no.1 in Buenos Aires, 13 April 2010. Text 
published on the El País website on 14 April 2010: http://www.
elpais.com/elpaismedia/ultimahora/media/201004/14/
espana/20100414elpepunac_3_Pes_PDF.pdf.

109.	Gil i Gil, in La justicia de transición...op. cit, pp. 100-114, is not of 
the same opinion although, in the authoress’ opinion, this is be-
cause his analysis fails to take into account the procedural nature 
of the issue, and it therefore revolves around the existence of the 
international regulation on the date when the law came into ef-
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fect, not when the proceedings started, despite the fact that the 
regulation dealing with this under Spanish law is exclusively set 
out in the code of criminal procedure (art. 666.4) as a derogation. 

110.	 See section 2.a.

111.	 This refers to the Supreme Court ruling on 26 May 2009 whereby 
it admitted the case against Baltasar Garzón, Royal Magistrate 
Judge at the National High Court’s Central Court of Investigation 
no. 5, for the alleged offence of abuse of judicial authority in the 
case of the victims of the Franco regime and the successive pro-
ceedings brought since then. For a full list of the proceedings, 
see: http://www.derechos.org/nizkor/espana/impu/#mall

112.	 Ruling of the National High Court’s Central Court of Investiga-
tion no. 2, 17 July 2008, op.cit. and the prosecutor’s report of 9 
July 2008, op. cit.. Underlining added by the authoress.
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decisive date for instituting the prosecution and punishment of 
an international crime is not when national implementation 
rules came into effect nor when consent to be bound by treaties 
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internacional. Cuadernos de Derecho Judicial, VII-2001, Conse-
jo General del Poder Judicial, Madrid, 2001, pp. 69-150, p. 93-4.
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verse effects that they might have on Spanish investments in 
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by way of “selective forgetting” in exchange for “peaceful co-ex-
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Chinchón wrote: “It is striking to say the least that, in the heat of 
the general policy debate on the state of the nation, in which ab-
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lution formally leading to this process of limitation/repeal was 
passed; although no less perplexing than the fact that the chan-
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means, is governed by the principles of promoting peace, de
mocracy, justice, equality and equity in relationships between 
individuals, peoples, cultures, nations and states. It holds the 
aim of working for human security, disarmament, the pre
vention and peaceful resolution of conflicts and social ten
sions, and strengthening the roots of peace and coexistence, 
peace building and advocacy of human rights.

Objectives of the Publication
■■ The ICIP wants to create an open forum on topics related to 
peace, conflict and security. It aims to open up debate and dis
cussion on both theoretical and contemporary issues associat
ed with the pursuit and maintenance of peace in our world. It 
strives to connect an eclectic group of voices including career 
academics, PhD students, NGO representatives, institutional 
representatives, and field workers and field writers to cel
ebrate ground-breaking and constructive approaches to peace 
and conflict resolution. 

Scope of the Publication (List of Themes)
■■ The ICIP is interested in works related to peace, conflict and 
security research. It aims to provide an innovative and plu
ralist insight on topics of methodology of peace research, the 
history and development of peace research, peace education, 
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peace-keeping and peace-creating, conflict resolution, human 
security, human rights, global security, environmental secu
rity, development studies related to peace and security, inter
national law related to peace, democracy, justice and equality, 
disarmament, gender, identity and ethics related to peace, 
science and technology associated with peace and security. 

Audience:
■■ The ICP aims to provide accessible, valuable and well-researched 
material for all those interested in the promotion of peace. Our 
audience includes fellow academics and researchers, student 
of peace ands security, field workers, institutional and govern
mental representatives as well as the general public. 

The review process
■■ Peer reviewed. Submissions should be sent directly to the se
ries editor (recerca.icip@gencat.cat), who will check whether 
the paper meets the formal and general criteria for a working 
paper and will commission a review. 

■■ The review procedure is double-blind. The series editor will 
choose two anonymous reviewers, generally from the Edito
rial Board, but may also commission an external review from 
outside the ICIP.

■■ Reviewers are asked to write a review within a month after 
having received the paper. Reviews should clearly indicate one 
of four options: (1) accept without changes; (2) accept with mi
nor changes; (3) allow for resubmission after major changes 
(4) reject. Options 2 to 4 require some detailed comments. If a 
paper is accepted (option 1 or 2), reviewers are kindly asked to 
help authors correct minor linguistic or other errors by making 
notes in the manuscript. If they use the track changes function 
for this purpose they should make sure that their comments 
are anonymized.
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Who may submit working papers?
■■ The main criterion for the submission of Working Papers is 
whether this text could be submitted to a good academic journal. 

■■ ICIP staff and other fellows and visitors affiliated with the ICIP 
are expected to submit a working paper related to their re
search while at the ICIP.

Submission System
■■ All submissions can be made to the ICIP e-mail address:  
recerca.icip@gencat.cat with Working Papers – submission in 
the subject line. 

Author Biographical Statement
■■ Authors must all provide a short biographical note including 
full name, affiliation, e-mail address, other contact informa
tion if necessary and a brief professional history. This infor
mation should be provided on a separate sheet with the title. 
All other personal references should be removed from the 
submission to ensure anonymity.

Abstract
■■ All papers must include English language abstracts (150 words 
max.)

Keywords
■■ A list of four to six keywords is also required.

Language and Style
■■ Authors may submit in Catalan, Spanish or English. The  
submission must be clearly written and easy to follow with 
headings demarcating the beginning of each section. Submis-
sion must in be Arial 11, double spaced and pages must be 
numbered.
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■■ Papers should not be longer than 15.000 words (incl. foot
notes and references). Longer papers may be returned with a 
request to shorten them. Papers that require more extensive 
presentation of data may add these in an appendix that will 
count separately. Appendices should, however, present data 
in a reader-friendly and condensed format.

■■ Papers that will require extensive linguistic editing will not be 
accepted for review. Minor linguistic corrections (as well as 
required revisions) suggested by the reviewer must be imple
mented by the author before the final editing of the paper.

Footnotes
■■ Footnotes may be used to provide the reader with substantive 
information related to the topic of the paper. Footnotes will 
be part of the word count.

References
■■ The Harvard author-date system. In this system, sources are 
briefly cited in the text, usually in parentheses, by author’s 
last name and date of publication. The short citations are am-
plified in a list of references in alphabetical list, where full 
bibliographic information is provided. Bibliographic refer
ences must follow The Chicago Manual of Style (15th edition). 
See a Chicago-Style citation quick guide at:

	 http://www.chicagomanualofstyle.org/tools_citationguide.html 
Citation generators:  
http://www.workscited4u.com/ 
http://citationmachine.net/
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(available in Spanish and English)

2010 / 6
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(available in Catalan and English)

2010 / 5
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(available in Catalan, Spanish  
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